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TO:  Members  of  the  Subcommittee  on  Aviation 

FROM:    Committee's  Aviation  Staff 

DATE:     April  16,  1993 

RE:  SUMMARY  OF  SUBJECT  MATTER  for  Aviation  Subcommittee  hearing  on  the 

PROPOSED  FINAL  JUDGEMENT  IN  UNITED  STATES  v.  AIRLINE  TARIFF 
PUBLISHING  COMPANY.  April  20.  9:30  a.m.. 

This  hearing  will  focus  on  a  proposed  settlement  of  a  civil  antitrust  complaint 
recently  filed  by  the  Department  of  Justice  against  all  major  airlines  (United  States  of 
America  v.  Airline  Tariff  Publishing  Co.,  et  al).   The  antitrust  complaint  charges  the  airlines 
with  negotiating  illegal  agreements  to  fix  prices  by  exchanging  information  about  future 
prices  over  computer  systems,  thereby  setting  fares  at  higher  levels  than  would  have  resulted 
without  the  alleged  agreements.   The  filing  of  the  antitrust  complaint  has  been  widely 
criticized  on  the  grounds  that  the  airlines'  substantial  losses  over  the  past  three  years  suggest 
that  if  there  is  any  problem  with  airline  fares,  it  is  that  there  is  too  much  fare  competition 
and  that  fares  are  too  low  to  sustain  a  financially  healthy  industry. 

Two  airlines.  United  and  USAir  have  agreed  to  a  settlement  of  the  case  which 
includes  an  agreement  by  the  airlines  to  stop  giving  the  public  advance  information  about 
when  fares  will  change.   Under  the  governing  law,  the  settlement  cannot  take  effect  until  it 
is  approved  and  found  to  be  in  the  public  interest  by  the  court  considering  the  antitrust  case. 

(V) 
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The  court  has  invited  public  comment  on  the  proposed  settlement,  and  in  these  comments  the 
settlement  has  been  strongly  opposed  by  airlines,  travel  agents,  and  consumer  groups  on  the 
grounds  that  a  prohibition  of  advance  notice  of  fare  changes  goes  beyond  what  is  needed  to 
prevent  future  illegal  conduct  and  would  disadvantage  consumers  by  depriving  them  of 
important  information  about  future  airline  fares.   The  focus  of  the  Subcommittee's  hearing 
will  be  on  these  public  interest  aspects  of  the  proposed  settlement. 

Two  caveats  are  important.   The  Subcommittee  hearing  is  not  intended  to  focus  on 
whether  the  government  will  be  able  to  establish  illegal  price  fixing  when  the  antitrust  case 
is  tried;  rather  the  hearing  will  focus  on  those  terms  of  the  proposed  settlement  which  go 
beyond  prohibiting  future  price  fixing.     Secondly,  the  case  involved  here  is  similar  but 
different  from  the  widely  publicized  class-action  antitrust  action  filed  on  behalf  of  airline 
passengers  who  were  allegedly  injured  by  price  fixing.   The  case  involved  in  the 
Subcommittee  hearing  is  a  civil  antitrust  suit  by  the  Department  of  Justice,  filed  on 
December  21,  1992.   The  class-action  case  was  filed  at  an  earlier  date,  based  on  similar 
theories  of  antitrust  violations  as  underlie  the  more  recently  filed  government  complaint. 
The  class  action  case  has  been  settled  by  an  agreement  by  the  airlines  to  make  discounts 
available  to  passengers  who  took  flights  on  which  fares  may  have  been  illegally  fixed. 


1 

In  agreeing  to  the  settlement,  the  airlines  denied  liability  and  stated  that  they  were  settling 
to  avoid  the  expense  of  litigation  and  to  avoid  even  a  minimal  risk  of  liability  for  damages 
of  as  much  as  $6  billion.   It  was  recently  reported  in  the  Wall  Street  Journal  that  during 
hearings  in  that  case  the  presiding  Judge  "repeatedly  cleared  his  throat  regarding  what  he 
considered  the  dubious  merits  of  the  original  complaint,  at  one  point  declaring  that  he 
'would  assess  the  chances  of  the  plaintiffs  recovering  as  not  good.'   In  case  anybody  missed 
the  hint,  the  judge  added,  T  think  the  case  would  have  a  hard  time  surviving  a  motion  for 
summary  judgment.'" 
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This  summary  will  first  describe  the  government's  antitrust  complaint  and  then  the 
proposed  settlement. 

I.  THE  GOVERNMENTS  COMPLAINT 

Under  the  antitrust  laws,  it  is  not  illegal  for  one  airline  to  announce  a  change  in  fares 
and  for  other  airlines  to  then  decide  to  match  the  new  fare,  so  long  as  these  actions  are  taken 
independently.   However,  it  is  illegal  for  two  airlines  to  reach  an  agreement  on  what  their 
fares  will  be. 

The  DOJ  complaint  charges  that  between  1988  and  1990  the  airlines  reached  a  number 
of  agreements  on  fares,  and  that  these  agreements  were  negotiated  by  exchange  of 
information  through  computerized  fare  information  systems.   It  should  be  emphasized  that  it 
would  be  premature  to  reach  any  conclusions  on  the  validity  of  DOJ's  charges.  DOJ  has  only 
filed  a  complaint  and  has  not  revealed  all  of  its  supporting  evidence.   The  evidence  will  be 
disclosed  through  pre-trial  discovery  procedures  and  at  trial.   The  airlines,  who  strongly 
deny  the  charges,  will  then  have  the  opportunity  to  rebut  DOJ's  evidence  and  present  their 
own. 

The  DOJ  complaint  focuses  on  the  airline's  electronic  transmission  of  fare 
information  to  the  Airline  Tariff  Publishing  Company  (ATP).   ATP  is  a  company  jointly 
formed  by  the  airlines  to  receive  fare  information  and  disseminate  the  information  to  other 
airlines  and  computer  reservation  systems  (CRS)  used  by  travel  agents.   The  general  charge 
by  DOJ  is  that: 


"Using  the  ATP  fare  dissemination  system,  the  airline  defendants 
participated  in  a  complex,  iterative,  and  essentially  private  exchange 
of  future  fare  information  with  the  purpose  and  effect  of  reaching 
agreements  on  price.   Using,  among  other  things,  first  and  last  ticket 
dates  and  footnote  designators,  they  exchanged  clear  and  concise 
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messages  setting  forth  the  fare  changes  that  each  preferred,  and  they 
engaged  in  an  electronic  dialogue  to  work  out  their  differences.   The 
airline  defendants  conducted  complex  negotiations,  offered 
explanations,  traded  concessions  with  one  another,  took  actions 
against  their  independent  self-interests,  punished  recalcitrant  airlines 
that  discounted  fares,  and  exchanged  commitments  and  assurances  all 
to  the  end  of  reaching  agreements  to  increase  fares,  eliminate 
discounts,  and  set  fare  restrictions." 

DOJ  charges  that  there  were  two  basic  types  of  price  fixing  agreements.   The  first 

involved  so-called  "first  ticket  dates,  which  is  the  first  date  at  which  a  ticket  will  be  sold  at  a 

2 
new  fare;     for  example,  an  announcement  that  in  one  week  fares  will  be  5%  higher.   DOJ 

cites  as  an  example  that  carrier  A  proposes  increased  fares  with  a  first  ticket  date  two  weeks 

in  the  future.  Other  carriers  then  respond  by  either  filing  the  same  new  fares  or  different 

fares.  According  to  EX) J: 


"The  process  of  negotiation  through  fare  proposals  may  go 
through  several  iterations  during  which  the  fare  level  originally 
proposed  may  be  modified  and  different  types  of  fares  or  sets  of 
markets  may  be  added  or  subtracted  from  the  proposal,  as  the 
airlines  bargain  and  make  trades  with  each  other.... This  complex 
negotiation  ends  when  all  airlines  have  indicated  their  commitment  to 
the  fare  increases  by  filing  the  same  fares  in  the  same  markets  with 
the  same  first  ticket  date.   The  increases  take  effect  on  that  date  and 
then,  and  only  then,  are  the  lower  fares  withdrawn  and  the  new  and 
higher  fares  sold  in  their  place." 

A  second  type  of  alleged  agreement  involves  last  ticket  dates,  generally  as  used  to  end 

discount  fares.  According  to  EX) J,  sometimes  these  alleged  negotiations  may  involve  pressure 

to  end  discount  fares. 


"For  example,  Airline  A  independently  concludes  that  it  is  in  its 
best  interest  to  file  a  discounted  fare  in  a  market  important  to 
Airline  B....Airline  B  may  create  a  basis  for  a  trade  by  placing  a  low 
fare  in  one  of  Airline  A's  more  profitable  markets.. ..Airline  A  then 


2 

The  first  ticket  date  is  not  necessarily  the  same  as  the  so-called  first  travel  date,  the  first 
date  on  which  travel  may  commence  at  the  new  fare.  For  example,  an  airline  could 
announce  that  as  of  a  first  ticket  date  of  March  1,  it  will  begin  selling  a  new  discount  fare 
for  the  summer  season,  with  a  first  travel  date  of  July  1. 
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accepts  the  offer  by  placing  a  short  last  ticket  date  on  its  original 
discounted  fare,  often  matching  Airline  B's  last  ticket  date.   Airlines 
A  and  B  then  allow  the  original  discounted  fare  and  the  new 
discounted  fare  to  expire  on  the  agreed  upon  last  ticket  date." 

In  this  example,  DOJ  also  charges,  without  giving  specifics,  that  Airline  B  would 
attach  certain  symbols  and  designator  codes  to  its  retaliatory  proposal  to  make  it  clear  to 
Airline  A  that  Airline  B's  discount  was  a  retaliatory  measure  which  would  be  ended  if 
Airline  A  ended  the  original  discount  fare. 

The  airline  defendants  strongly  disagree  that  the  actions  described  in  the  complaint  of 
the  Department  of  Justice  establish  violations  of  the  antitrust  laws.  The  airlines'  position  is 
that  the  complaint  only  establishes  "conscious  parallelism,"  that  is  each  competitor 
independently  setting  prices  with  an  awareness  of  how  its  competitors  will  respond.   The 
airlines  contend  that  this  conduct  is  lawful  under  the  antitrust  laws,  so  long  as  each  airline 
makes  independent  decisions,  and  there  is  no  agreement  on  what  fares  will  be. 

The  airlines  argue  that  DOT  has  provided  no  direct  evidence  of  an  agreement  or 
conspiracy  to  set  fares.   The  conduct  cited  by  DOT  is  consistent  with  independent  individual 
action  and  does  not  provide  a  basis  for  inferring  a  conspiracy. 

The  airlines  argue  that  it  was  legitimate  and  reasonable  business  conduct  for  airlines 
to  raise  prices  or  announce  that  prices  would  be  raised,  with  the  intention  of  withdrawing 
the  price  increase  if  competitors  did  not  follow  it.  Because  there  are  only  a  small  number  of 
firms  in  the  airline  industry  and  consumers  are  very  price  conscious,  an  airline  which  raised 
its  fares  when  other  airlines  did  not  follow  would  incur  substantial  losses. 


Similarly,  the  airlines  contend  that  there  was  a  business  justification  for  one  airline  to 
retaliate  against  a  competitor  who  offered  discount  fares  in  important  markets  of  the  first 
airline.   In  these  circumstances,  it  was  reasonable  business  strategy  for  the  first  airline  to 
respond  by  offering  discounts  in  important  markets  of  the  second  airline. 

In  short,  the  airlines  contend  that  the  actions  cited  in  the  complaint  show  only  that 
airlines  made  reasonable,  independent  decisions  on  the  basis  of  the  anticipated  and  actual 
response  of  their  competitors.   This  is  not  unlawful  under  the  antitrust  laws  so  long  as  each 
competitor  arrived  at  its  decision  independently  and  there  was  no  collusion. 

II.        PROPOSED  FINAL  JUDGEMENT 

3 
United  and  USAir  have  agreed  to  entry  of  a  Final  Judgement  by  the  Court.     In  this 

Final  Judgement  the  defendants  would  be  enjoined  from  entering  any  future  agreements  to 

fix  airline  fares,  the  illegal  conduct  charged  in  the  case.   Beyond  this,  the  consent  decree 

would  prohibit  defendants  from  "disseminating  any  first  ticket  dates,  last  ticket  dates,  or  any 

other  information  concerning  the  defendants  planned  or  contemplated  fares  or  changes". 

The  ban  on  the  use  of  first  ticket  dates  is  absolute.   The  consent  decree  would  allow  last 

ticket  dates  to  be  used  in  what  DOJ  describes  as  "very  limited  circumstances".   If  a  defendant 

first  advertised  in  media  of  general  circulation  or  mass  mailings  that  a  promotional  fare 

would  end  on  a  particular  date,  once  this  was  done,  the  last  ticket  date  could  then  be  used  in 

CRSs.  Additionally,  a  last  ticket  date  could  be  used  when  it  matched  the  last  ticket  date  of  a 

discount  fare  of  another  airline. 


Another  airline,  American  has  agreed  to  comply  with  the  terms  of  the  settlement 
voluntarily,  while  continuing  to  fight  the  case  in  court.  American  has  stated  that  it  is 
following  this  course  to  limit  its  damages,  if  it  ultimately  loses  the  court  case. 
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III.      COMMENTS  ON  PROPOSED  SETTLEMENT 

The  proposed  settlement  in  this  case  is  governed  by  the  so-called  Tunney  Act  [15  U.S. 
Code  Sections  16  (b)-(h)},  which  provides  that  before  entering  a  consent  judgement  in  an 
antitrust  case  the  court  must  determine  that  the  judgement  is  in  the  public  interest.   For 
purposes  of  determining  the  public  interest,  the  court  may  consider  the  competitive  impact 
of  the  judgement,  and  the  impact  of  the  judgement  on  the  public,  generally.   The  Act  also 
establishes  procedures  for  the  public  to  receive  notice  of  a  proposed  settlement  and  file 
comments  thereon. 

Under  the  Tunney  Act  procedures,  more  than  700  comments  were  filed,  virtually  all 
of  them  in  opposition  to  the  proposed  settlement.   The  organizations  filing  comments  include 
the  American  Society  of  Travel  Agents  (ASTA),  the  Association  of  Retail  Travel  Agents,  the 
Airline  Tariff  Publishing  Company  and  four  defendant  airlines,  the  National  Consumers 
League.  Public  Citizen  (a  Ralph  Nader  group),  the  American  Automobile  Association,  the 
state  of  Colorado  District  Attorney  Consumer  fraud  division,  the  Association  of  Corporate 
Travel  Executive,  and  a  large  number  of  individual  travel  agents  and  visitors  and  convention 
bureaus. 

Opponents  of  the  settlement  focus  on  the  ban  on  first  and  last  ticket  dates  claiming 
that  these  prohibitions  would  deprive  consumers  of  important  information  and  limit  their 
flexibility  in  making  airline  reservations.  ASTA  urges  that  if  the  Court  finds  it  desirable  to 
approve  a  consent  decree  at  this  time,  the  Court  should  condition  its  approval  on  removing 
the  ban  against  prior  announcement  of  future  price  changes. 
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The  opponents  note  that  while  they  do  not  condone  agreements  to  fix  prices,  the 
consent  decree  goes  beyond  prohibiting  illegal  price  fixing.   In  the  opponents'  view  "the  cure 
proposed  by  the  Department  may  be  worse  than  the  disease"  (comments  of  Public  Citizen). 
ASTA  points  out  that  the  consent  decree  outlaws  price  announcement  policies  and  practices 
which  have  been  in  effect  since  deregulation  in  1978  without  known  objection  from  DOJ  or 
anyone  else.   ASTA  cites  a  number  of  anti-trust  cases  in  which  courts  had  found  that  advance 
announcements  of  price  changes  are  pro-competitive  and  of  value  to  consumers.  The  cases 
involved  announcement  of  future  price  changes  for  sugar,  building  insulation  and  concrete. 

The  opponents  of  the  settlement  point  out  that  travellers  like  to  make  reservations 
well  in  advance  but  to  defer  paying  for  these  reservations.  Airline  pricing  policies  require 
that  the  fare  which  is  paid  be  the  one  which  is  in  effect  on  the  date  payment  is  made.   Under 
current  policies  and  practices  there  frequently  is  advance  notice  of  when  fares  may  increase 
or  discount  fares  may  end. 

ASTA  states  that  first  ticket  dates  and  last  ticket  dates  give  consumers  valuable 
information  about  future  fares.   ASTA  concedes  that  these  dates  can  be  changed  before  they 
occur;  in  many  cases  a  fare  increase  or  end  of  a  discount  will  be  withdrawn  before  the  first 
or  last  date  occurs.  However,  ASTA  states  that  once  a  date  is  announced  "almost  never"  will 
fares  be  increased  any  earlier  than  the  date  announced.  This  means  that  consumers  get 
important  information  about  when  they  must  pay  to  be  certain  that  fares  will  not  increase. 

Under  the  consent  decree,  consumers  could  not  get  the  advance  notice  they  now  get 
from  first  and  last  ticket  dates.   If  the  decree  takes  effect,  the  only  way  a  consumer  could  be 
certain  that  he  or  she  would  not  have  to  pay  more  for  the  ticket  would  be  to  pay 
immediately  on  the  date  of  making  the  reservation.   If  the  consumer  failed  to  do  so.  he  or 
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she  would  run  the  risk  that  the  next  day  there  would  be  an  announcement  that  the  fare  had 
gone  up. 

The  opponents  of  the  consent  decree  further  point  out  that  in  many  cases  persons 
planning  vacations  must  learn  from  a  travel  agent  what  space  and  fares  are  available,  and 
then  discuss  particular  dates  with  family  members  and  employers.   The  normal  practice  is  to 
make  a  reservation  immediately  to  protect  against  loss  of  available  space,  then  to  check  with 
others  as  to  whether  the  travel  dates  are  o.k.,  and  then  to  pay  for  the  tickets  a  day  or  more 
later.  Under  current  policies,  a  passenger  engaging  in  these  negotiations  will  generally  know 
how  long  the  fare  they  want  will  continue  to  be  available.   The  consent  decree  would  make 
these  types  of  negotiations  more  difficult  since  there  would  be  no  advance  notice  of  when 
fares  would  change  and  the  fare  then  in  effect  could  change  at  any  time  without  notice. 

ASTA  contends  that  there  is  an  inconsistency  between  the  DOT's  regulations  on 
CRSs,    which  are  designed  to  provide  consumers  with  the  best  information  about  available 
fares,  and  the  consent  decree,  which  would  deprive  consumers  of  valuable  information  about 
fares. 

The  Department  of  Justice  has  suggested  that  under  the  consent  decree  airlines  could 
protect  passengers  by  guaranteeing  the  fare  which  was  in  effect  on  the  day  a  reservation  was 
made.   In  rebuttal,  ASTA  contends  that  this  policy  would  be  unworkable  since  it  would  lead 
to  passengers  making  large  numbers  of  protective  reservations  which  they  would  never  use. 


Such  as  rules  requiring  the  CRS  schedule  displays  be  objective  and  not  biased  in  favor  of 
the  airline  owning  the  CRS. 
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IV.       DEPARTMENT  OF  JUSTICE  RESPONSE  TO  COMMENTS 

On  April  8,  the  Department  of  Justice  filed  with  the  Court  its  response  to  the 
comments  on  the  proposed  Final  Judgement. 

With  respect  to  the  merits  of  the  basic  price  fixing  complaint,  DOJ  disagrees  with  the 
comments  claiming  that  the  industry's  recent  losses  show  that  price  fixing  did  not  occur. 
DOJ  states  that: 

"Illegal  price  fixing  occurs  not  only  in  a  prosperous 
economy,  but  in  a  recessionary  one  as  well.   In  good  times, 
profits  are  higher,  and  in  bad  times,  losses  are  lower,  than  if 
there  were  open  competition.   Business  and  leisure  travellers 
are  entitled  to  the  benefits  of  competition  all  of  the  time, 
whatever  the  state  of  the  domestic  economy." 

DOJ  contends  that  the  proposed  ban  on  first  and  last  ticketing  dates  will  make  it  more 
difficult  for  airlines  to  engage  in  "negotiations"  to  reach  agreements  to  fix  prices.   For 
example,  if  there  cannot  be  first  ticket  dates  for  fare  increases,  an  airline  which  wants  to 
increase  its  fares  will  not  know  in  advance  whether  its  competitors  will  match  the  increases. 

DOJ  further  contends  that  it  is  essential  to  ban  ticketing  dates  to  stop  price  fixing. 

"Ticketing  dates  are  the  language  that  the  airlines  use  to 
talk  to  one  another  about  fares.   The  only  way  to  stop  the 
airlines  from  discussing  and  agreeing  upon  fares  is  to  stop 
these  conversations." 

DOJ  disagrees  that  first  and  last  ticket  dates  furnish  valuable  information  to 
consumers.  DOJ  points  out  that  regardless  of  ticket  dates,  yield  management  systems  limit 
the  seats  sold  at  discount  fares.   To  be  sure  that  a  discount  fare  will  still  be  available,  a 
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consumer  must  make  a  reservation  as  soon  as  he  or  she  learns  that  the  fare  is  available. 
After  this,  discount  fares  frequently  require  that  payment  be  made  with  24  hours. 

DOJ  also  points  out  that  ticket  dates  are  frequently  changed  on  short  notice  and 
cannot  be  relied  on  by  consumers.   They  go  on  to  say: 

"Although  it  is  true,  as  ASTA  observes,  that  ticket  dates 
are  extended  more  often  than  they  are  shortened  (airlines 
often  need  additional  time  for  negotiation  to  obtain  agreement 
to  increase  or  eliminate  fares),  the  airlines  do  not  hesitate  to 
withdraw  a  fare  prior  to  a  posted  last  ticket  date,  or  without 
any  notice,  in  order  to  reach  agreement  or  coordinate  fare 
changes." 

DOJ  also  points  out  that  under  the  proposed  final  judgement  an  airline  would  be  free 
to  announce  in  general  terms  that  fares  may  be  going  up  soon. 

V.     PROBABLE  WITNESSES 

The  following  groups  are  scheduled  to  testify:   Air  Transport  Association,  Alaska 
Airlines,  American  Society  of  Travel  Agents,  Public  Citizen,  National  Business  Travel 
Association.  National  Consumers  League,  and  the  American  Automobile  Association.   The 
Departments  of  Justice  and  Transportation  were  invited  to  testify.  Justice  declined  on  the 
grounds  that  their  general  policy  is  not  to  testify  on  pending  cases.  DOT  declined  in 
deference  to  the  position  of  the  Justice  Department. 


THE  PROPOSED  FINAL  JUDGEMENT  IN  "UNIT- 
ED STATES  V.  AIRLINE  TARIFF  PUBLISHING 


COMPANY 


TUESDAY,  APRIL  20,  1993 

House  of  Representatives, 
Subcommittee  on  Aviation, 
Committee  on  Public  Works  and  Transportation, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  call,  at  9:55  a.m.,  in  room 
2203,  Rayburn  House  Office  Building,  Hon.  James  L.  Oberstar 
[chairman  of  the  subcommittee]  presiding. 

Mr.  Oberstar.  The  Subcommittee  on  Aviation  will  come  to  order, 
with  apologies  from  the  Chair  for  this  delay  due  to  an  overly  sched- 
uled morning,  beginning  with  the  Slovenia-Croatian  Chamber  of 
Commerce  and  U.S.  Business  Council  to  promote  business  in  south- 
east Europe  and  the  Renshall  High  School  students  who  wanted  to 
meet  with  their  Congressman,  so  I  apologize  for  being  delayed. 

It  is  very  unusual  for  the  Aviation  Subcommittee  to  hold  a  hear- 
ing on  an  antitrust  case.  By  the  same  token,  however,  this  is  a  very 
unusual  antitrust  case.  It  was  filed  by  the  Justice  Department  in 
December  1992,  at  the  end  of  a  three-year  period  in  which  the  Na- 
tion's airlines  lost  a  total  of  $10  billion,  losses  which  exceeded  the 
total  cumulative  losses  airlines  have  experienced  in  the  history  of 
aviation. 

The  antitrust  complaint  charges  that  airlines  entered  into  agree- 
ments to  set  fares  and  that  because  of  these  agreements  airline 
fares  were  higher  than  they  would  have  been  if  there  had  been  no 
agreements.  Many  observers  believe  airline  fares  are  too  low,  so 
the  implication  of  the  antitrust  case  is  that  without  alleged  price- 
fixing  agreements  airlines  would  have  lost  more  than  $10  billion  in 
the  last  few  years. 

To  the  credit  of  the  Justice  Department,  they  do  not  back  off 
from  admitting  that  this  is  indeed  the  implication  of  their  case.  Ac- 
cording to  the  department,  "illegal  price-fixing  occurs  not  only  in  a 
prosperous  economy  but  in  a  recessionary  one  as  well.  In  bad  times 
losses  are  lower  than  if  there  were  open  competition.  Business  and 
leisure  travelers,  many  of  whom  have  been  hard  hit  by  the  reces- 
sion, are  entitled  to  the  benefits  of  competition  all  of  the  time, 
whatever  the  state  of  the  domestic  economy." 

In  theory,  you  can  agree  with  that  statement,  but  in  the  real 
world,  had  the  airline  industry  sustained  greater  losses  over  the 
past  three  years,  I  have  no  doubt  more  airlines  would  have  dis- 
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appeared  from  the  scene  and  there  would  be  even  less  competition 
to  benefit  travelers. 

Our  hearing  today  is  not  intended  to  deal  with  the  ultimate  ques- 
tion in  the  antitrust  case,  which  is  whether  in  fact  there  were 
agreements  face-to-face,  word-to-word,  person-to-person  agreements 
to  fix  prices.  That  question  will  be  resolved,  as  it  properly  should 
be,  by  the  court  in  the  course  of  proceedings  in  this  antitrust  case. 
What  we  are  concerned  with  today,  and  what  has  troubled  me  ever 
since  the  initiation  of  this  proceeding  by  the  department,  is  a  pro- 
posed settlement  of  the  case  by  some  of  the  defendants  now  pend- 
ing before  the  judge.  Portions  of  that  settlement,  particularly  the 
commitment  by  airlines  settling  the  case  they  will  not  give  advance 
notice  of  fare  increases,  could  have  very  serious  effects,  adverse  ef- 
fects, on  airline  passengers. 

The  proposed  settlement  in  the  case  is  as  unusual  as  the  case  it- 
self. Ordinarily,  we  find  consumer  groups  vigorously  supporting  en- 
forcement of  antitrust  laws.  In  this  case,  however,  more  than  700 
travel  agents,  consumer  groups  and  other  travel-related  organiza- 
tions have  filed  comments  with  the  judge  opposing  a  portion  of  the 
settlement  prohibiting  advance  notice  of  fare  increases.  Virtually 
all  of  those  who  have  submitted  comments  argue  that  advance  no- 
tice offers  valuable  information  to  prospective  travelers  and  facili- 
tates, indeed,  their  ability  to  travel  at  the  lowest  possible  cost.  A 
number  of  comments  by  travel  agents  give  specific  examples  of  how 
the  agent  used  advance  notice  to  help  his  or  her  clients  save 
money. 

Comments  such  as  these  have  persuaded  me  and  Mr.  Clinger 
that  this  issue  needed  to  be  aired  and  explored  in  more  detail. 
Against  evidence  from  consumers  and  travel  agents  who  serve 
them,  we  have  only  the  theories  of  the  Justice  Department  as  to 
why  advance  notice  is  not  of  much  value  to  consumers — not  much 
to  back  it  up,  just  a  lot  of  legal  theories. 

I  would  note  that  the  part  of  the  settlement  involving  advance 
notice  does  not  appear  to  be  essential  to  preventing  future  viola- 
tions of  antitrust  laws.  My  understanding  is  that  Justice  does  not 
claim  either,  that  furnishing  advance  notice  of  fare  increases  is  ille- 
gal in  and  of  itself.  The  allegation  is  that  this  notice  was  used  to 
implement  a  conspiracy  by  which  the  airlines  reached  agreements 
to  set  fares. 

It  seems  to  me  the  settlement  could  prohibit  the  continuation  of 
an  illegal  conspiracy  without  prohibiting  the  total  illegal  conduct  of 
giving  advance  notice  of  fare  increases.  It  seems  to  me  there  was 
not  a  great  deal  of  careful  and  carefully  thought  out  thinking  by 
Justice  Department  lawyers  on  this  matter. 

Now,  before  calling  our  first  witness,  I  must  note  for  the  record 
that  we  invited  the  Justice  Department  and  the  Department  of 
Transportation  to  testify.  Both  have  respectfully  declined.  I  person- 
ally discussed  the  matter  with  Attorney  General  Reno  and  with 
Transportation  Secretary  Pena.  Justice  Department  said  it  is  con- 
trary to  their  policy  to  testify  or  comment  on  a  pending  case.  That 
sounds  like  defensible  policy,  but  the  Justice  Department  has  not 
been  consistent. 

As  a  matter  of  fact,  I  was  very  distressed  to  read  in  Travel  Week- 
ly that  a  Justice  Department  source  explains  elimination  of  ticket 


dates.  Seems  the  Justice  Department  lawyers  were  very  com- 
fortable discussing  this  matter  with  a  reporter  for  a  trade  publica- 
tion or  a  reporter  for  a  newspaper,  but  not  very  comfortable  dis- 
cussing it  in  open  public  hearing  before  the  people  whose  liveli- 
hoods and  operations  are  directly  and  immediately  affected  by  their 
actions.  That  is  shorthand  for  saying  very  bluntly  that  Justice  De- 
partment lawyers  felt  they  had  been  burned  by  this  case  and  they 
wanted  to  explain  themselves  away  arid  did  it  without  attribution 
to  a  high  source  in  the  Justice  Department  who  didn't  want  to  be 
identified  or  wanted  the  story  to  get  out.  Here  is  the  proper  place 
for  that  story  to  come  out. 

I  have  had  discussions  with  Secretary  Pena,  who  said  they  have 
been  directed  to  defer  to  the  Justice  Department  in  this  matter.  Of 
course  there  is  another  problem  that  given  the  absence  of  top  level 
appointees  in  the  Justice  Department  and  in  the  Department  of 
Transportation,  there  just  really  is  not  time  and  there  are  not 
enough  people  available  to  come  and  do  the  departmental  work  of 
both  departments. 

Ordinarily,  I  would  have  an  empty  chair  up  here  at  the  table  for 
that  proceeding,  but  given  the  events  of  yesterday  and  the  pain 
that  the  department  is  experiencing,  I  won't  do  that.  But  they  bet- 
ter take  a  message  from  this  Chair:  This  is  the  people's  body  and 
the  public's  business  and  we  expect  that  business  to  be  conducted 
publicly. 

Meanwhile,  we  will  have  very  knowledgeable,  thoughtful  and  for- 
ward looking  testimony  from  the  witnesses  who  are  affected. 

Mr.  Clinger. 

Mr.  Clinger.  Thank  you  very  much,  Mr.  Chairman. 

You  have  indicated  this  morning  we  are  going  to  be  hearing  from 
witnesses  about  this  proposed  final  judgment  put  forth  by  Justice 
regarding  its  accusation  that  the  major  airlines  have  conspired  to 
fix  prices.  The  department's  judgment  and  timing  in  this  instance, 
I  think,  bear  very  close  scrutiny,  as  you  have  suggested.  The  indus- 
try it  accuses  of  price-fixing  has  just  concluded  a  third  consecutive 
year  of  record  losses,  several  of  the  defendants  are  operating  under 
bankruptcy  court  protection,  and  these  two  facts  alone  I  think  raise 
serious  questions  about  the  validity  of  the  charge  of  price-fixing. 

There  is  no  industry  more  competitive  than  the  airline  industry 
since  the  commodity  they  sell,  a  seat,  is  relatively  indistinguish- 
able. Air  carriers  using  pricing  as  the  principal  means  of  competi- 
tion. Air  carriers  do  not  establish  prices  in  a  vacuum  but,  at  the 
same  time,  evidence  does  not  indicate  that  air  carriers  are  gouging 
the  public. 

To  quote  Pierre  Jeanniot,  Director  General  of  the  International 
Air  Transport  Association,  the  international  airline  industry  has 
probably  paid  $10  to  each  of  the  billion  passengers  for  the  privilege 
of  having  carried  them. 

The  Department's  proposed  remedy  prohibiting  the  use  of  first 
date  and  last  date  availability  except  in  limited  circumstances  de- 
prives consumers  of  the  very  information  upon  which  they  have  be- 
come reliant  to  make  travel  plans.  It  will  seriously  inhibit  their 
ability  to  make  rationale  decisions  about  travel  by  not  having  that 
information  available. 


In  today's  market  air  carriers  are  increasingly  reliant  on  the  dis- 
cretionary traveler  to  fill  their  planes.  Virtually  all  discretionary 
travelers  make  plans  weeks  or  months  in  advance,  travel  agents 
currently  can  share  vital  information  regarding  future  seat  sales, 
availability  dates,  exclusion  dates  and  related  information  that 
heavily  influences  the  traveler's  ultimate  decision  on  which  airline 
to  travel  and  when. 

Should  the  department  continue  to  stand  by  its  proposed  judg- 
ment, I  am  absolutely  convinced  that  discretionary  travel  is  going 
to  diminish  and  this  is  going  to  do  additional  serious  harm  to  an 
already  struggling  industry  at  a  time  when  they  can  ill  afford  to 
have  yet  another  burden  laid  upon  them. 

Along  with  you,  Mr.  Chairman,  I  regret  very  much  that  the  de- 
partment chose  not  to  testify  this  morning.  It  appears,  as  you  said, 
that  they  willingly  talked  to  a  trade  publication  in  an  effort  to  de- 
fend their  action  yet  I  wonder  if  the  same  perverse  logic  used  to 
pry  the  settlement  somehow  led  them  to  believe  it  was  okay  to  talk 
to  the  press  but  not  to  a  committee  of  Congress. 

Thank  you,  Mr.  Chairman. 

Mr.  Oberstar.  Are  there  other  Members  who  wish  to  make  open- 
ing comments?  Gentlemen  from  Texas?  Gentleman  from 

Mr.  Laughlin.  Mr.  Chairman? 

Mr.  Oberstar.  Oh,  Mr.  Laughlin. 

Mr.  Laughlin.  I  would  just  observe  that  perhaps  the  Attorney 
General  ought  to  explain  to  the  Chairman  and  the  Members  why 
it  is  appropriate  to  talk  to  the  media  and  not  us. 

Mr.  Oberstar.  We  had  expected  to  have  that  happen  in  open 
session.  The  Attorney  General,  in  my  lazt  conversation  on  Friday, 
said  that  she  was  conducting  an  inquiry  in  the  department  to  find 
out  who  it  was  that  conducted  this  interview  and  why  it  was  done 
in  that  way  and  why  it  would  be  inappropriate,  therefore,  to  testify 
before  the  committee  and  was  to  get  back  to  me  on  Monday,  but 
events  of  Monday  overtook  her  response.  And  we  will  have,  I  am 
certain,  a  response. 

Mr.  Laughlin.  I  can  understand  a  lawyer  not  talking  about  their 
client's  business  while  a  lawsuit  is  pending,  but  that  would  cer- 
tainly include  the  media,  and  I  think  we  ought  to  expect  our  Attor- 
ney General  to  make  a  response  why  her  lawyers  are  talking  to  the 
media  while  the  case  is  pending. 

Mr.  Oberstar.  I  can  assure  the  gentleman  that  it  will  probably 
be  very  painful  for  them  but  they  will  explain  it. 

Mr.  Laughlin.  That  is  all  I  have,  Mr.  Chairman. 

Mr.  Oberstar.  The  gentlewoman  from  Washington. 

Ms.  Dunn.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  one  of  the  most  vital  functions  of  government  is 
to  protect  the  citizenry  from  those  who  would  abuse  our  free  mar- 
ket competition  base  economic  system.  I  believe  we  are  all  aware 
of  the  tremendous  burdens  that  can  be  inflicted  upon  consumers  by 
an  anticompetitive  ring  intent  on  gouging  the  average  man  and 
woman.  History  and  experience  have  shown  us  that  the  only  entity 
with  the  strength  to  be  a  trust  buster  is  our  government. 

For  the  record,  let  me  state  I  believe  it  is  the  rightful  and  proper 
role  of  the  government  to  intercede  on  behalf  of  the  consumer  when 
a  legitimate  antitrust  case  is  evident. 


Mr.  Chairman,  I  have  great  doubts  that  this  is  an  example  of  an 
anticompetitive  conspiracy  at  work.  It  appears  to  me  we  may  have 
an  overzealous  Justice  Department  that  may  be  attempting  a  novel 
price-fixing  charge  against  an  industry  that  has  lost  $10  billion  in 
the  past  three  years. 

Secondly,  Mr.  Chairman,  the  cast  of  principals  involved  in  this 
case  who  are  on  the  same  side  amazes  me.  Here  is  a  case  that  in- 
volves an  Atlanta  judge  who,  for  two  years,  presided  over  a  similar 
class  action  suit  and  indicated  that  the  airlines  would  have  won  if 
they  had  not  decided  to  cut  their  losses  and  to  settle;  representa- 
tives of  the  airlines;  travel  agents;  and  from  hundreds  of  other 
businesses  and  consumer  groups  who  contend  this  lawsuit  will  cost 
the  airlines  and  the  traveling  public  millions  of  dollars,  and  Ralph 
Nader's  Public  Citizen,  a  consumer  advocacy  group  that  has  never 
been  confused  as  a  defender  of  big  business,  has  called  this  a  dopey 
lawsuit. 

Finally,  Mr.  Chairman,  I  am  concerned  where  this  lawsuit  may 
lead  us.  Will  the  Department  of  Justice  be  monitoring  the  TV, 
radio  and  print  advertisement  of  the  Fords  the  Chryslers  and  the 
GMs  of  the  world? 

Mr.  Chairman,  price  gouging,  price-fixing,  antitrust,  anticompeti- 
tive practices  must  not  be  tolerated,  but  it  is  imperative,  too,  that 
we  ensure  that  in  our  zeal  to  be  rid  of  corruptive  business  practices 
we  do  not  harass  companies  engaged  in  legitimate  business  prac- 
tices. And  with  all  due  respect  to  our  friends  at  the  Department  of 
Justice  who  are  indeed  suffering  at  this  time,  let  us  make  sure  that 
we  are  not  driving  another  nail  in  the  coffin  of  an  already  belea- 
guered industry. 

Thank  you,  Mr.  Chairman. 

Mr.  Oberstar.  Mr.  Collins. 

Mr.  Collins.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  today  we  are  addressing  a  very  serious  charge. 
The  Department  of  Justice  believes  the  airlines  are  price-fixing. 
They  allege  price-fixing  is  occurring  electronically  with  computers. 
If  the  airlines  are  price-fixing,  such  is  intolerable.  However,  when 
an  industry  has  been  price-fixing,  it  usually  means  their  company 
is  agreeing  to  charges  above  market  rates  for  their  services  and 
reaping  great  profits.  The  airlines  have  lost  over  $10  billion  in  the 
last  four  years. 

To  stop  the  price-fixing,  the  Department  of  Justice  suggests  pro- 
hibiting the  communication  of  the  first  date  and  last  date  availabil- 
ity of  air  fares,  except  in  limited  circumstances.  Keeping  this  infor- 
mation from  consumers  may  mean  that  reserving  a  low  air  fare 
may  be  more  difficult,  since  the  consumer  will  not  know  when  the 
air  fare  expires. 

Mr.  Chairman.,  this  is  a  rather  complicated  case  and  I  look  for- 
ward to  hearing  the  witnesses'  statements  on  this  issue. 

I  am  disappointed,  too,  however,  that  the  Justice  Department 
chose  not  to  appear  today.  I  understand  that  the  Justice  Depart- 
ment is  willing  to  speak  to  trade  publications,  such  as  you  men- 
tioned before,  but  are  not  willing  to  come  before  this  committee  to 
be  on  the  record.  Thank  you,  Mr.  Chairman. 

Mr.  Oberstar.  Are  there  other  Members  who  wish  to  make  open- 
ing comments?  Before  we  will  begin  with  our  first  panel,  I  would 


like  to  insert  into  the  record  at  this  point  statements  received  from 
Representatives  Costello  of  Illinois,  and  Blackwell  of  Pennsylvania. 
[Statements  referred  to  follow:] 
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Mr.  Chairman,  I  want  to  thank  you  for  calling  this  hearing 
today  to  discuss  the  proposed  final  judgement  of  a  civil 
antitrust  complaint  recently  filed  by  the  U.S.  Department  of 
Justice  against  all  major  airlines  (United  States  of  America  vs. 
Airline  Tariff  Publishing  Company) . 

I  believe  it  is  important  for  this  Subcommittee  to  hear  from 
the  assembled  witnesses  about  the  potential  impact  of  a 
settlement  in  this  case  on  the  consumer,  airline  passengers. 
Among  the  arguements  made  by  the  over  700  comments  filed  with  the 
court,  is  the  point  that  the  consent  decree  goes  beyond 
prohibiting  illegal  price  fixing,  and  could  create  a 
disadvantageous  situation  for  the  consumer. 

Again,  thank  you  Mr.  Chairman  for  your  leadership  on  this 
issue.   I  would  also  like  to  welcome  our  witnesses  and  look 
forward  to  hearing  your  valuable  testimony. 
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BEFORE  THE  SUBCOMMITTEE  ON  AVIATION 
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PROPOSED  FINAL  JUDGMENT  IN 

UNITED  STATES  v.  AIRLINE  TARIFF  PUBLISHING  COMPANY 

APRIL  20,  1993 

Mr.  Chairman,  I  want  to  thank  you  and 
the  other  Members  of  the  Subcommittee  for 
organizing  and  holding  this  timely  and 
important  hearing. 

We  are  here  today  to  discuss  a  proposed 
settlement  of  a  civil  antitrust  complaint  charge 
recently  filed  by  the  Department  of  Justice 
against  all  major  airlines. 


The  main  questions  for  analysis  are:  (1) 
whether  there  is  already  too  much  fare 
competition  and  (2)  if  the  existing  fares  are 
too  low  to  sustain  a  healthy  industry. 

As  we  all  know,  the  air  transport  industry 
faces  many  serious  challenges  in  the  years 
ahead  in  its  effort  to  fulfill  public 
transportation  needs.    One  of  them~as  we  will 
explore  today—is  the  method  of  dealing  with 
methods  of  setting  prices. 
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During  the  course  of  our  deliberations,  we 
must  remain  aware  of  the  fact  that  price 
announcement  policies  and  practices  have 
been  in  effect  since  deregulation  in  1978 
without  known  objection  from  the  Department 
of  Justice  or  anyone  else. 

Yet,  the  proposed  final  judgment  would 
outlaw  those  price  announcement  policies  and 
practices  even  though  an  anti-trust  case 
precedent  does  apparently  exist  which  finds 
that  advance  announcements  of  price  changes 
are  pro-competitive  and  of  value  to 
consumers. 

-3- 
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Beyond  this,  the  consent  decree  would 
prohibit  the  defendant  airlines  from 
"disseminating  any  first  ticket  dates,  last  ticket 
dates,  or  any  other  information  concerning  the 
defendants'  planned  or  contemplated  fares  or 
changes". 

In  order  for  the  airlines  to  continue  to 
provide  high  quality  service  at  reasonable 
prices,  the  industry's  financial  performance 
must  stabilize  at  a  sufficient  level  to  meet 
future  demands. 


-4- 
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We  in  government  must  analyze  this  situation 
and  discover  ways  to  increase  efficiency 
without  loading  the  airlines  with  additional 
unwarranted  expenses. 

We  must  at  the  same  time,  however, 
recognize  that  the  airlines  have  demonstrated 
an  ability  to  meet  and  overcome  challenges  in 
the  past. 


-5- 
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In  the  spirit  that  a  better  future  depends  on 
constructive  government  policy  actions  that 
will  maintain  the  finest  air  transportation 
system  in  the  world,  we  must  also  not  deprive 
the  consumers  of  important  information  by 
limiting  their  flexibility  in  making  airline 
reservations. 

In  our  efforts  to  buttress  the  airline 
industry,  we  in  government  must  focus  on 
strengthening  policies  that  are  appropriately 
directed  at  opposing  anticompetitive  forces 
within  the  industry. 

-6- 
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As  we  consider  the  consent  decree  and  listen 
to  the  testimony  of  our  witnesses  today,  we 
must  strive  to  help  insure  the  long  term 
success  of  the  United  States  Aviation  industry 
and  the  millions  of  jobs  it  provides.    At  the 
same  time,  however,  we  must  keep  in  mind 
the  needs  of  the  consumer  whose  contribution 
to  this  great  industry  cannot  be 
underestimated. 

Once  again,  Mr.  Chairman,  I  thank  you 
and  welcome  all  of  the  panelists  who  have 
come  to  enlighten  us  today. 

-7- 
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Mr.  Oberstar.  We  will  now  hear  from  Mr.  James  Landry,  Presi- 
dent of  the  Air  Transport  Association;  Mr.  Harry  Lehr,  Vice  Presi- 
dent for  Planning  at  Alaska  Airlines;  Ms.  Earlene  Causey,  Presi- 
dent and  Chief  Executive  Officer  of  the  American  Society  of  Travel 
Agents;  Margie  Crace,  Chairman  of  the  Board  of  the  National  Busi- 
ness Travel  Association,  and  their  associates. 

Mr.  Landry,  you  draw  the  long  straw;  you  are  the  first. 

TESTIMONY  OF  JAMES  E.  LANDRY,  PRESIDENT,  AIR  TRANS- 
PORT  ASSOCIATION;  MARSHALL  SINICK  ON  BEHALF  OF 
HARRY  LEHR,  VICE  PRESIDENT,  PLANNING,  ALASKA  AIR- 
LINES; PAUL  RUDEN,  GENERAL  COUNSEL,  ON  BEHALF  OF 
EARLENE  CAUSEY,  PRESIDENT  AND  CHIEF  EXECUTIVE  OF- 
FICER, AMERICAN  SOCIETY  OF  TRAVEL  AGENTS,  INC.; 
MARGIE  CRACE,  CHAIRMAN  OF  THE  BOARD,  NATIONAL 
BUSINESS  TRAVEL  ASSOCIATION,  ACCOMPANIED  BY  PETER 
BUCHHEIT,  DIRECTOR  OF  CORPORATE  TRAVEL  SERVICES, 
BLACK  &  DECKER  AND  NORMAN  SHERLOCK,  EXECUTIVE  DI- 
RECTOR, NATIONAL  BUSINESS  TRAVEL  ASSOCIATION 

Mr.  Landry.  Thank  you,  Mr.  Chairman. 

Good  morning.  My  name  is  Jim  Landry  and  I  am  President  of 
the  Air  Transport  Association.  As  indicated  in  my  prepared  state- 
ment, two  of  our  members,  United  Airlines  and  USAir,  do  not  join 
in  our  statement  here  this  morning. 

Although  ATA  has  not  been  involved  in  this  litigation  and  there- 
fore cannot  comment  about  it,  we  believe  that  examining  the  impli- 
cations to  consumers  and  the  airline  industry  of  the  requirements 
contained  in  the  proposed  consent  decree  is  extremely  important. 
We  deeply  appreciate  your  recognition  of  that  fact  and  the  thought- 
ful comments  you  and  other  members  of  the  subcommittee  have 
made  here  already  this  morning. 

Thirty-one  years  ago,  President  John  F.  Kennedy  pledged  the 
Federal  Government  to  the  fullest  realization  of  consumer  rights. 
He  said  that  among  the  rights  of  the  consumer  that  government 
needed  to  promote  was,  and  I  quote:  "The  right  to  be  informed— 
to  be  protected  against  fraudulent,  deceitful  or  grossly  misleading 
information,  advertising,  labeling  or  other  practices  and  to  be  given 
the  facts  he  needs  to  make  an  informed  choice." 

Both  before  and  since  President  Kennedy's  declaration,  the  U.S. 
airline  industry  has  worked,  in  conjunction  with  the  travel  agent 
community,  to  make  airline  customers  the  best  informed  consumers 
in  our  economy.  Much  of  that  success  has  been  attributable  to  our 
willingness  to  employ  emerging  information  technologies  for  the 
benefit  of  our  customers.  The  result  of  this  commitment  has  been 
that  airline  customers  have  immediate  access  to  complete  informa- 
tion about  fares  and  services,  which  has  enabled  them  to  make  in- 
telligent decisions  about  purchases  of  air  transportation. 

The  proposed  consent  decree  would  be  a  radical  departure  from 
the  course  that  President  Kennedy  launched  the  government  on  in 
1962.  It  would  deprive  airline  consumers  of  access  to  valuable  price 
availability  information,  thus  denying  them  the  ability  to  make  in- 
formed air  travel  decisions.  They  will  resent  being  denied  that  im- 
portant information  and,  I  want  to  emphasize,  we  don't  want  to 
withhold  it  from  them. 
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For  customers  who  are  used  to  the  ease  of  access  to  pertinent 
fare  information,  buying  an  airline  ticket  will  become  a  frustrating 
experience.  It  will  discourage  some  people  from  purchasing  tickets 
and  will  exasperate  most  of  those  who  buy  tickets.  Moreover,  the 
transaction  costs  for  all  parties — consumers,  travel  agents  and  air 
carriers — would  rise  as  a  result  of  the  consent  decree. 

The  consent  decree's  prohibition  against  the  release  of  informa- 
tion about  the  first  date  of  sale  of  a  fare  and  its  very  limited  right 
to  release  information  about  the  last  date  of  sale  of  a  fare  will  cre- 
ate a  black  hole  for  consumers.  They  will  be  ignorant  about  a  piece 
of  information  that,  for  most  of  us,  is  critical  when  we  inquire 
about  a  fare:  How  long  will  it  be  available? 

Today,  that  information  is  readily  available  to  the  consumer,  ei- 
ther from  a  travel  agent  or  the  airline's  reservation  system.  Armed 
with  it,  consumers — individuals  and  families — make  informed  judg- 
ments about  their  air  travel  plans,  confident  that  they  are  taking 
advantage  of  the  best  terms  available.  And  for  several  years  now, 
the  bottom  line  of  all  those  informed  judgments  has  been  that 
about  90  percent  of  our  passengers  have  been  traveling  on  discount 
fares. 

We  believe  that  providing  consumers  with  future  fare  availability 
information  makes  them  more  knowledgeable  and  therein  fosters 
the  intense  competition  that  has  been  characteristic  of  our  industry 
since  deregulation.  Access  to  this  information  makes  for  far  better 
decisions  in  the  marketplace.  We  do  not  want  to  see  that  efficiency 
jeopardized. 

If  the  decree's  prohibitions  are  applied  throughout  the  airline  in- 
dustry, the  consumer  who  inquires  about  a  fare  will  receive  the  un- 
settling message  from  the  travel  or  reservation  agent  that  the 
quoted  fare  cannot  be  assured  after  the  end  of  their  conversation. 
That  disclaimer  will  underscore  that  the  existing  system  of  open 
access  to  fare  availability  information  has  been  transformed  into 
one  where  the  consumer  has  to  guess  about  future  fare  availability. 

The  consumer  will  never  know  whether  he  or  she  has  gotten  the 
best  deal  possible  because  upcoming  fare  change  information  will 
be  withheld.  The  role  of  the  consumer  will  have  been  changed  from 
the  digester  of  all  useful  information  about  his  or  her  prospective 
air  travel  to  a  participant  in  a  game  of  chance.  We  do  not  see  how 
that  transformation  will  benefit  the  consumer. 

This  uncertainty  will  breed  confusion  and  suspicion  among  con- 
sumers. They  will  correctly  discern  they  no  longer  are  knowledge- 
able purchasers  of  air  transportation.  That  realization  will  prompt 
them  to  wonder  whether  the  ignorance  that  is  being  imposed  upon 
them  is  intended  to  victimize  them.  That  is  precisely  the  reaction 
that  we  want  to  avoid.  Our  view  is  that  the  best  customer  is  a  well- 
informed  customer. 

Consumer  uncertainty  is  likely  to  create  several  harmful  con- 
sequences for  both  users  and  providers  of  air  transportation  serv- 
ices. First,  potential  passengers  may  simply  give  up  on  taking  a 
trip  by  air.  People  may  conclude  at  the  outset  that  they  are  con- 
fronting fare  roulette  and  decline  to  participate.  Other  people  may 
repeatedly  make  inquiries  about  fares  but  become  discouraged  as 
they  come  to  realize  more  clearly  that,  unlike  today,  they  can  never 
be  certain  what  fare  tomorrow  will  bring.  Exasperation  is  a  potent 
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force  in  consumer  decisions  and  we  can  expect  to  witness  much  of 
it  if  fare  dissemination  restrictions  are  imposed  on  the  industry. 

Second,  transaction  costs  for  all  parties  will  increase  appreciably. 
Whether  you  call  them  indirect  taxes  or  regulatory  burdens,  they 
are  expenses  that  individuals  and  businesses  will  have  to  bear.  The 
most  obvious  cost  will  be  to  the  consumer  who  guesses  wrong  about 
future  fare  levels:  He  or  she  will  pay  a  premium  because  of  the 
blackout  on  fare  availability  information.  Other  consumers  will  re- 
peatedly contact  travel  agents  or  airline  reservation  systems  in  an 
effort  to  track  fares.  This  consumer  behavior,  while  very  under- 
standable, will  burden  both  travel  agents  and  airlines. 

In  addition,  some  of  those  consumers  may  make  serial  reserva- 
tions as  they  try  to  ferret  out  the  best  fare.  If  multiple  reservations 
become  a  widespread  response  to  the  denial  of  future  fare  informa- 
tion, airline  reservation  and  yield  management  systems  will  suffer 
great  demands  on  their  resources. 

As  you  know,  the  consent  decree  would  permit  airlines,  under 
certain  limited  conditions,  to  advertise  the  date  on  which  a  pro- 
motional fare  would  be  ended.  That  limited  freedom  could  cause 
additional  problems  for  consumers,  travel  agents,  and  airlines.  In 
view  of  the  vast  number  of  markets  and  great  number  of  discount 
fares,  advertising  fare  termination  dates  would  carry  with  it  the 
genuine  risk  of  creating  a  cacophony.  How  can  we  reasonably  ex- 
pect a  consumer  to  snare  the  nugget  of  pertinent  fare  information 
that  he  or  she  needs  from  the  extraordinarily  numerous  and  di- 
verse media  outlets  that  exist  in  our  society? 

Compared  to  the  current  system,  this  method  of  disseminating 
information  would  be  a  grossly  inefficient  way  to  communicate  with 
consumers.  The  inevitable  by-product  of  it  would  be  consumer  con- 
fusion, which  would  place  additional  demands  upon  travel  agents 
and  airline  resources. 

The  U.S.  airline  industry  has  suffered  appalling  financial  losses 
since  1990,  as  you  well  stated  this  morning,  Mr.  Chairman.  Never- 
theless, we  have  maintained  our  commitment  to  provide  consumers 
the  fare  and  service  information  that  they  need  to  make  the  best 
travel  decisions  possible.  Consumers  and  the  airline  industry  have 
benefitted  from  that  commitment.  For  that  reason,  we  oppose  the 
fare  dissemination  restrictions  in  the  proposed  consent  decree.  The 
decree  confirms  a  feeling  that  most  Americans  innately  have:  When 
the  government  gets  in  the  business  of  regulating  information,  we 
all  suffer. 

Thank  you,  Mr.  Chairman. 

Mr.  Oberstar.  Thank  you,  Mr.  Landry. 

Our  next  witness  is  Alaska  Airlines,  and  Mr.  Lehr  is  not  with  us. 
Mr.  Marshall  Sinick  will  deliver  the  statement. 

Mr.  Sinick.  Thank  you,  Mr.  Chairman.  My  statement  will  be 
very  brief. 

I  would  acknowledge  that  we  are  apparently  the  only  airline  tes- 
tifying today.  We  are  a  very  small  participant  in  the  industry,  car- 
rying approximately  1  to  2  percent  of  the  industry's  domestic 
RPMs.  Nonetheless,  we  feel  quite  strongly  and  want  to  reinforce 
the  themes  of  both  your  opening  statement,  Mr.  Chairman,  and 
that  of  Congressman  dinger's  as  well. 
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This  is  an  extraordinarily  unusual  antitrust  case  to  our  way  of 
thinking,  and  the  proposed  settlement  contains  extraordinarily  un- 
usual terms,  and  we  recognize  that  the  focus  of  toda/s  hearing  is 
not  really  the  merits  of  the  antitrust  case  but  rather  the  merits  of 
the  proposed  settlement  terms,  specifically  those  addressing  fare 
dissemination. 

We  feel  that  this  lawsuit  represents  the  classic  case  of  a  clash 
between  the  academic  world  and  the  real  world.  Unfortunately  for 
our  employees,  for  our  shareholders  and  for  our  company,  we  must 
deal  with  the  real  world  and  we  are  talking  about  proposed  settle- 
ment terms  which  really  would  do  away  with  widespread  advance 
price  increase  notices  to  the  public,  something  which  has  been  on- 
going for  over  50  years  and  now  they  are  proposing  that  be  done 
away  with. 

Of  course,  as  your  statement  said,  Mr.  Chairman,  also  talking 
about  an  industry  where  we  have  a  very  fungible  commodity:  An 
airline  seat,  is  indeed  a  very  perishable  commodity.  As  a  practical 
matter,  we  know  in  good  times  or  in  bad  times  the  airlines'  prices 
will  be  virtually  the  same  in  every  case,  no  matter  what  system  is 
used.  That  is  the  way  it  has  been  and  it  is  inconceivable  to  us  that 
it  would  change. 

We  find  very  telling  another  point  that  the  Justice  Department 
has  acknowledged,  but  really  tends  to  downplay.  If  there  is  some- 
thing so  offensive  about  the  way  prices  have  been  disseminated  for 
50  years  in  terms  of  alleged  anticompetitive  practices,  why  is  it 
that  precisely  the  same  method  is  used  in  monopoly  markets?  Each 
of  the  carriers  in  this  industry  has  a  number  of  monopoly  markets. 
Where  we  are  the  only  carrier  in  the  market,  we  use  the  same 
mechanism  to  announce  a  fare  increase  well  in  advance,  and  we  do 
this  because  we  recognize  this  is  something  the  consumer  wants, 
something  which  the  consumer  deserves,  something  which  the 
consumer  has  become  accustomed  to. 

We  also  do  it  because  we  want  to  afford  our  own  people,  our  own 
reservation  agents,  our  travel  agents  with  whom  we  deal,  advance 
time  to  become  familiar  with  a  fare  level  and  sometimes  the  very 
detailed  fare  conditions  attached  to  that  particular  fare. 

Let  me  address  briefly  the  price  dissemination  term  that  the  Jus- 
tice Department  consent  decree  would  propose  in  terms  of  fare  de- 
creases. They  are  now  proposing  that  we  may  only  announce  a  pub- 
lic termination  date  for  price  decreases  if  we  also  do  so  in  news- 
papers and  media  of  general  circulation.  Now,  this  imposes  a  fairly 
significant  economic  cost.  Advertising  is  not  cheap,  media  is  quite 
expensive,  as  we  all  know  from  elections  and  everything  else  we 
deal  with  every  day.  This  kind  of  added  cost  we  are  going  to  en- 
counter and  have  to  think  about  before  we  announce  a  fare  de- 
crease is  going  to  create  a  disincentive  for  carriers  to  offer  price  de- 
creases. We  think  that  is  wrong  and  we  find  it  difficult  to  believe 
this  is  something  that  any  objective  observer  would  conclude  is  in 
the  public  interest. 

Mr.  Chairman,  your  opening  statement  acknowledged  that  this 
case  has  been  studied  by  the  Justice  Department  for  three  years. 
For  much  of  that  time  various  members  of  the  industry  have  tried 
to  dissuade  DOJ  from  pursuing  the  case.  Unfortunately,  given  De- 
cember's  development,    that   was   not   successful.    We   feel   quite 
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strongly  that  the  only  way  to  bring  this  case  to  a  proper  end  is 
through  legislative  relief.  We  understand  that  there  is  some  legisla- 
tion being  considered  which  would  specifically  acknowledge  that 
the  advance  dissemination  of  price  increases  should  be  statutorily 
permissible  and  the  same  would  also  be  true  in  the  case  of  price 
decreases  in  terms  of  last  effective  ticket  date. 

We  would  wholeheartedly  support  your  intervention  and  we 
think  that  would  bring  a  welcome  end  to  a  problem  we  have  been 
facing  for  far  too  long.  We  all  have  far  better  things  to  do  than 
spend  money  on  cases  like  this.  Thank  you. 

Mr.  Oberstar.  Thank  you,  Mr.  Sinick. 

Our  next  witness  is  Mr.  Paul  Ruden,  Senior  Vice  President — 
Legal  &  Industry  Affairs  for  the  American  Society  of  Travel  Agents 
speaking  on  behalf  of  your  President  and  Chief  Executive  Officer. 
Welcome  and  glad  to  have  your  testimony,  and  your  statement  will 
appear  in  full  in  the  record. 

Mr.  RUDEN.  Thank  you,  Mr.  Chairman.  In  addition  to  the  testi- 
mony we  submitted  originally,  we  filed  yesterday  with  the  court  a 
reply  comment  in  response  to  the  Justice  Department's  comments 
in  which  they  responded  to  the  public  input  in  the  consent  decree 
phase  of  the  litigation.  I  would  ask  that  that  document,  which  has 
been  submitted  to  staff,  be  included  in  the  record  as  well. 

Mr.  Oberstar.  How  many  pages  is  it? 

Mr.  Ruden.  Thirteen  pages. 

Mr.  Oberstar.  I  guess  that  is  an  acceptable  length.  We  will  in- 
clude that  in  the  record. 

Mr.  Ruden.  Thank  you  very  much. 

The  American  Society  of  Travel  Agents  is  the  only  trade  associa- 
tion which  has  been  granted  friend-of-the-court  status  in  the  litiga- 
tion which  brings  us  here  this  morning,  Mr.  Chairman.  We  have 
participated  in  every  phase  of  the  case  up  to  now  and  expect  to  con- 
tinue in  that  capacity  to  assist  the  court  in  making  its  public  inter- 
est determination.  That  is  the  standard  that  the  court  must  apply 
with  respect  to  the  remedies  contained  in  these  consent  decrees. 

We  are  pleased  to  be  able  to  help  the  committee  attempt  to  un- 
derstand what  is  going  on  in  that  case,  though  it  will  be  difficult 
for  all  of  us.  The  consent  decrees,  in  our  judgment,  after  thorough 
consideration  and  discussion  about  them  with  many  travel  agents 
and  consumers,  are  contrary  to  public  interest  because  they  deprive 
consumers  of  valuable  travel  planning  information;  they  create  yet 
another  obstacle  in  the  consumer's  path,  another  deterrent  to  buy- 
ing air  travel,  and  another  hurdle  in  the  efforts  of  this  industry  to 
recover  and  in  the  interest  and  efforts  of  the  country  to  recover 
from  the  now  all-too-long  recession. 

The  industry  of  which  the  airlines  are  a  prominent  part,  the 
travel  and  tourism  industry,  is  the  third  largest  retail  industry  in 
the  United  States.  It  ranks  first  in  13  States  and  first,  second  or 
third  in  37  States  in  generation  of  sales.  In  1991,  which  was  not 
a  very  good  year,  it  produced  $47  billion  in  payroll  taxes  at  the 
Federal,  State  and  local  level.  When  one  sees  this  kind  of  activity 
going  on  with  an  industry  like  the  one  that  I  just  described,  you 
have  to  ask:  what  is  really  going  on  here? 

I  want  to  make  clear  to  the  committee  we  don't  support  unlawful 
collusion  of  the  airlines  either.  I  don't  know  anyone  who  would. 
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Travel  agents  have  a  tension-filled  relationship  with  our  partners 
in  the  airline  industry.  We  cooperate  with  them  in  the  effort  to 
build  sales  and  make  the  travel  and  tourism  machinery  work  for 
everyone,  and  we  also  are  competitors  of  theirs.  We  would  never 
tolerate  what  we  judge  to  be  collusive  unlawful  behavior  on  the 
part  of  the  airlines  which  could  affect  either  travel  agents  or  the 
consumers  the  travel  agents  serve. 

If  anyone  doubts  that,  I  would  point  to  the  litigation  in  Atlanta 
that  has  already  been  mentioned  in  the  record,  where  we  did  have 
a  problem  with  some  of  the  things  the  airlines  were  doing  in  their 
efforts  to  settle  that  case.  AST  A  went  into  that  proceeding  in  a 
very  aggressive  way  and  eventually  our  issues  with  the  airlines 
were  resolved.  But  we  would  not  hesitate  and  would  never  hesitate 
to  take  them  on  in  any  issue  where  we  felt  they  were  acting  in  an 
anticompetitive  manner. 

The  problem  with  this  lawsuit,  the  remedy,  is  tied  up,  to  some 
extent,  with  the  question  whether  the  conduct  is  illegal.  I  don't 
think  there  is  any  real  escape  from  that.  There  is,  in  the  eyes  of 
everyone  who  has  looked  at  this  that  I  have  heard  of  or  talked  to, 
a  serious  question  whether  the  behavior  that  is  at  issue  is  illegal. 
And  so  we  say  why  are  we  going  to  turn  the  industry  upside  down 
because  two  airlines,  for  their  own  justifiable  reasons,  have  decided 
not  to  resist  this  lawsuit  when  the  conduct  in  question  has  never 
been  shown  to  be  unlawful?  When,  in  fact,  conduct  very  similar,  if 
not  indistinguishable  from  this,  is  commonly  used  in  all  industries 
around  the  country. 

There  is  a  gas  station  on  Washington  Street  in  Alexandria  right 
now  that  has  a  sign  out  front  that  says  gas  will  be  on  sale  next 
Thursday,  six  cents  off  on  Supreme.  That  is  a  message  to  their 
competitors  who  sit  on  either  side:  I  am  going  to  have  a  sale  next 
week.  And  that  sale  is  going  to  be  good  for  one  day  only.  That  is 
the  first  ticket  date  and  that  is  the  last  ticket  date.  This  happens 
everywhere.  It  happens  in  the  computer  industry,  in  the  computer 
memory  industry  and  in  many  other  industries.  One  wonders  why 
this  industry  was  singled  out  for  this  particular  treatment. 

If  you  look  at  what  happened  to  the  industry  last  summer,  the 
fare  wars  which  are  still  fresh  in  everyone's  mind,  who  participated 
in  them  and  who  was  affected  by  them,  can  there  be  any  doubt 
there  is  vicious,  unrelenting  competition  in  this  industry? 

So  we  say:  Is  this  conduct  unusual?  No,  it  is  not  unusual,  it  is 
throughout  the  economy.  Has  it  ever  been  challenged  before?  No, 
it  has  not.  The  methodology  that  the  Department  of  Justice  is 
using  is  faulty,  in  our  judgment.  Our  papers  filed  with  the  court 
and  with  the  committee  spell  this  argument  out  at  great  length.  It 
is  the  equivalent  of  taking  a  few  frames  out  of  a  motion  picture. 
They  look  at  a  certain  situation  and  say,  well,  messages  went  back 
and  forth;  some  competitors  said  one  thing  and  another  one  re- 
sponded; and  then  there  was  a  further  response  and  a  counter  re- 
sponse. This  is  what  happens  in  the  economy  everywhere  among 
serious  competitors,  and  they  look  at  that  and  take  a  little  picture 
of  it  and  say,  ah,  it  looks  like  price-fixing,  it  looks  like  they  agreed 
to  something.  But  if  you  look  at  what  went  on  before  and  what 
went  on  afterwards,  you  would  see  a  continuation  of  this  unrelent- 
ing competition. 
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And  so  we  say  if  there  is  no  proof  yet  that  these  behaviors  and 
conduct  are  illegal,  why  should  we  have  the  industry  turned  upside 
down  because  two  airlines  decided  not  to  resist?  So  our  position  to 
the  court  and  what  we  would  urge  to  you,  if  you  engage  in  the  leg- 
islative process  to  address  this  issue,  is,  shouldn't  there  be  proof 
that  the  conduct  is  illegal  before  the  consent  decrees  go  forward? 

I  will  associate  us  with  Mr.  Landry's  testimony,  I  think  in  full, 
he  has  very  well  and  astutely  summarized  the  consumer  impact 
that  this  is  going  to  have.  Our  members  face  this  every  day,  all 
through  the  United  States.  Consumers  are  going  to  face  increas- 
ingly circumstances  which  they  will  not  be  able  to  rely  upon  any- 
thing. It  will  be  a  gamble.  The  purchase  of  air  transportation  be- 
comes a  gamble,  and  I  say  that  is  the  functional  equivalent  of  an 
across-the-board  price  increase.  It  will  drive  demand  down.  When 
you  make  it  more  difficult  to  buy  something,  it  is  the  same  as  rais- 
ing the  price. 

I  don't  want  to  repeat  what  he  said,  and  I  will  stop  with  those 
words  and  take  any  questions  when  the  time  is  appropriate.  Thank 
you  very  much. 

Mr.  Oberstar.  Thank  you  very  much,  Mr.  Ruden.  We  appreciate 
your  presentation. 

And  now,  Margie  Crace,  Chairman  of  the  Board  of  the  National 
Business  Travel  Association,  you  are  accompanied  by  Mr.  Buchheit, 
Director  of  Corporate  Travel  Services  for  Black  &  Decker  and  Norm 
Sherlock.  Norm,  do  you  want  to  take  the  table  here? 

Take  your  place  at  the  table,  Ms.  Crace.  Welcome.  It  is  always 
a  pleasure  to  have  you  before  our  committee.  I  welcome  your  pres- 
entation this  morning. 

Ms.  Crace.  Thank  you,  Mr.  Chairman.  For  the  record,  my  name 
is  Margie  Crace,  Chairman  of  the  Board  of  the  National  Business 
Travel  Association  and  I  am  accompanied  by  Mr.  Peter  Buchheit, 
Director  of  Corporate  Travel  Services  of  the  Black  &  Decker  Cor- 
poration, and  our  Executive  Director,  Mr.  Norman  Sherlock. 

Our  organization  represents  travel  managers  of  companies  who 
are  involved  in  the  $130  billion  that  is  spent  annually  on  travel- 
related  activity  by  corporate  America.  The  membership  of  the  asso- 
ciation extends  to  39  local  chapters  throughout  the  country  and  in- 
cludes corporations  that  operate  on  a  global  scale. 

Business  travel  is  the  primary  source  of  revenue  for  air  transpor- 
tation, accounting  for  60  percent  of  the  airlines'  revenue  annually. 
We  are  directly  and  deeply  affected  by  airline  pricing  strategies  in 
the  market.  Accordingly,  we  very  much  appreciate  the  opportunity 
to  appear  before  you  today. 

The  issue  of  the  Justice  Department's  approach  to  what  they  re- 
gard as  necessary  restraints  to  prevent  antitrust  behavior  in  airline 
fare  setting  is  of  critical  importance  to  us. 

In  order  to  appreciate  our  perspective  on  this  issue,  it  is  nec- 
essary to  understand  our  viewpoint  on  a  strong  air  transportation 
system  and  the  way  that  the  corporate  travel  manager  operates  in 
this  relationship  to  arrange  and  manage  travel  for  corporate  Amer- 
ica. 

First  of  all,  air  transportation  is  a  vital  component  of  corporate 
activity  because  we  depended  on  the  availability  of  good  air  service 
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to  move  our  employees  quickly  and  safely  in  order  to  conduct  busi- 
ness for  America. 

Over  time,  a  complex  and  interwoven  mechanism  and  relation- 
ship with  the  airlines  has  developed  to  accomplish  this  in  the  most 
efficient  way.  We  recognize  that  it  is  in  our  best  interest  to  work 
cooperatively  with  the  airlines  to  make  travel  easier  and  to  deal 
with  the  complexity  of  the  fares  they  offer  at  different  times.  In  the 
long  run,  we  are  very  concerned  about  the  future  of  the  airline  in- 
dustry and  feel  that  we  have  a  vested  interest  in  helping  to  assure 
the  existence  of  a  financially  viable  and  stable  industry. 

Despite  this,  as  users,  we  have  an  equally  deep  interest,  as  all 
consumers  do,  in  assuring  that  competition  flourishes  within  the 
industry.  This  comes,  in  large  part,  from  maintaining  an  environ- 
ment where  there  is  independent  price-setting.  In  no  way  should 
our  appearance  or  my  statement  be  regarded  as  being  critical  of 
the  Justice  Department's  interest  and  diligence  in  assuring  that 
there  is  no  collusive  price-setting  within  the  airline  industry.  The 
full  force  and  effect  of  existing  law  must  be  brought  to  bear  wher- 
ever any  such  collusive  action  is  substantiated. 

Inasmuch  as  we  have  not  seen  and  analyzed  all  the  evidence 
which  prompted  action  by  the  Justice  Department,  we  are  not  in 
a  position  to  make  any  definitive  judgment  about  whether  or  not 
the  airlines  actually  engaged  in  any  collusive  violation  of  antitrust 
laws.  We  are,  however,  able  to  give  you  a  definitive  response  to  the 
remedy  that  the  Justice  Department  exacted  in  this  instance,  pro- 
hibiting the  airlines  from  publishing  air  fare  changes  in  advance. 
It  has  created  an  enormous  problem  for  corporate  travel  managers, 
as  well  as  their  company  employees  and  the  travel  agency  partners 
that  they  use  for  ticketing. 

Ironically,  the  Justice  Department  has  hurt  the  people  they  were 
seeking  to  protect.  They  have  closed  a  window  of  opportunity  that 
existed  for  consumers. 

To  appreciate  this,  it  is  important  to  know  how  the  system 
works.  And  the  key  consideration  is  that  it  does  work— it  has  until 
now_to  the  benefit  of  the  leisure  traveler  and  to  the  corporate  bot- 
tom line  collectively. 

A  travel  manager  functions  within  a  company  to  establish  its 
travel  policy,  negotiate  rates  and  set  up  specific  arrangements  for 
ticketing  and  compliance.  In  one  instance,  a  company  may  have  its 
own  in-house  travel  unit  do  all  of  this,  or  just  as  often,  the  travel 
manager  may  contract  with  an  outside  agency  to  implement  its 
program.  In  either  case,  the  approach  to  airline  fares  and  ticketing 
is  the  same.  The  goal  is  to  obtain  the  most  favorable  rate  consist- 
ent with  the  travelers'  mission,  and  to  save  money  for  the  corpora- 
tion. As  we  all  know,  that  is  a  critical  goal  in  today's  economic  en- 
vironment. 

Corporate  America  is  becoming  more  and  more  aware  of  the 
value  of  this  kind  of  management.  There  is  growing  recognition 
that  travel  and  entertainment  is  the  third  largest  operating  cost  of 
a  company  and  that  it  is  its  most  manageable.  That  is  what  the 
Justice  Department's  remedy  circumvented  in  this  instance. 

In  the  past,  when  an  airline  issued  advance  notice  of  its  fare 
changes,  there  was  time  for  a  corporate  travel  manager  or  an  agent 
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to  immediately  purchase  tickets  before  the  rate  went  up.  That  win- 
dow of  opportunity  has  disappeared. 

Additionally,  the  lack  of  advance  notice  of  fare  changes  creates 
administrative  disruption  and  added  burdens.  The  individual  trav- 
eler often  has  to  go  through  more  steps  and  more  frustration  be- 
cause, on  short  notice,  tickets  may  have  to  be  recalled  and  changed. 
Beyond  that,  it  leads  to  higher  cost  for  companies  because  the  air- 
lines exact  a  $25  or  $50  charge  for  refunds  and/or  ticket  changes. 

The  net  effect  of  all  this  is  the  disruption  of  the  ticketing  process 
and  a  procedure  that  will  cost  companies  more  money  than  trie  sys- 
tem that  is  currently  in  place.  We  are  now  at  a  critical  point  in  the 
process  because  the  impact  will  be  compounded  in  coming  months. 

Traditionally,  after  Easter,  air  travel  enters  a  lull,  and  that  is 
when  the  airlines  put  in  special  fares  to  stimulate  market  through 
the  summer  months.  Anyone  who  saw  television  this  morning, 
CNN  notes  that  has  already  begun.  The  Justice  Department  prohi- 
bition compounds  the  problem  we  already  have,  Mr.  Chairman.  We 
urgently  request  that  the  prohibition  be  modified  or  discontinued 
immediately  if  something  is  to  be  done  to  bring  relief  for  the  prob- 
lem. 

In  summary,  Mr.  Chairman,  the  determination  of  the  Justice  De- 
partment to  ensure  independent  pricing  within  the  airline  industry 
is  in  accord  with  its  mission  to  protect  the  public  interest.  How- 
ever, the  remedy  is  counterproductive.  Limiting  the  availability  of 
first  and  last  ticketing  dates  has  hurt  the  ability  of  travel  man- 
agers and  agents  to  manage  air  travel  to  the  consumer's  advantage. 
The  results  have  been  administrative  disruption  and  higher  fares, 
especially  with  business  travelers  who  cannot  take  advantage  of 
Saturday  stay-over  discounts. 

If  this  problem  is  going  to  receive  further  congressional  attention 
or  reconsideration  by  the  Justice  Department,  the  National  Busi- 
ness Travel  Association  stands  ready  to  work  with  you  to  reach  an 
acceptable  solution  to  this  problem.  We  have  much  to  gain  by  a 
beneficial  solution  and  much  to  lose  if  no  change  is  made. 

We  are  prepared  to  work  with  all  parties  to  fashion  a  realistic 
technique  for  notification  of  fare  changes  without  creating  an  envi- 
ronment for  collusion  or  agreement  on  prices  prior  to  the  date  of 
implementation. 

This  concludes  mv  statement.  On  behalf  of  corporate  travel  man- 
agers throughout  the  country,  I  want  to  express  my  appreciation 
for  your  interest  and  sensitivity  in  inviting  us  to  testify  here  today. 
If  you  have  any  questions,  I  or  my  colleagues  would  be  pleased  to 
answer  them. 

Thank  you,  Mr.  Chairman. 

Mr.  Oberstar.  Thank  you  very  much.  You  give  a  very  important 
perspective,  representing  travel  agents  who  place  some  $30  billion 
worth  of  business,  $35  billion  worth  of  business  annually;  and  if 
you  think  it  is  going  to  cost  more,  it  is  something  we  have  to  take 
notice  of. 

Mr.  Ruden,  in  your  example  of  the  gas  on  sale  in — was  it  Alexan- 
dria? 

Mr.  Ruden.  Yes,  sir,  yesterday. 

Mr.  Oberstar.  If  that  information  were  on  computer,  the  Justice 
Department  logic  would  say  that  it  is  an  antitrust  action. 
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Mr.  Ruden.  I  would  suppose  that  is  right.  I  cannot  offer  a  ration- 
ale for  why  that  is  harmful  to  anyone  for  that  station  to  do  that. 
Its  competitors  now  know  there  is  a  move  afoot  in  the  marketplace, 
as  there  often  is  in  the  gas  business,  in  the  airline  business  and 
in  other  businesses;  and  they  will  respond  as  they  see  fit.  And  per- 
haps that  gas  station  will  respond  to  that.  And  at  some  point  the 
Justice  Department  would  come  in  and  say,  wait  a  minute.  Enough 
responding  has  gone  on,  and  now  suddenly  it  becomes  an  agree- 
ment instead  of  competition. 

Mr.  Oberstar.  Well,  I  must  point  out  that  the  lawsuit  was  filed 
after  the  election  by  an  assistant — by  an  acting  Assistant  Attorney 
General  who  had  never  been  confirmed,  who  was  not  an  antitrust 
lawyer — after  the  previous  head  of  the  Antitrust  Division  in  the 
Department  of  Justice  decided  not  to  bring  this  suit,  after  review- 
ing it  for  almost  two  years. 

I  find  it  very  curious  why  this  whole  proceeding  was  launched  in 
the  way  and  the  manner  in  which  it  was  done. 

Mr.  Landry,  how  long  has  the  airline  industry  been  giving  pas- 
sengers advance  notice  of  fare  increases  and  notice  also  of  when 
discount  fares  will  end?  Was  that  notice  given — was  that  a  practice 
of  the  industry  before  deregulation? 

Mr.  Landry.  That  has  been  a  way  of  life,  Mr.  Chairman,  ever 
since  I  first  became  familiar  with  the  airline  industry. 

Mr.  Oberstar.  It  was  done  prior  to  1978  and  since  1978? 

Mr.  Landry.  When  I  worked  at  the  Civil  Aeronautics  Board  in 
the  late  1950s,  carriers  were  giving  advance  notice  of  fare  de- 
creases, and  other  carriers  were  matching  those  fare  decreases. 

Mr.  Oberstar.  Now,  let's  take  it  to  the  next  step.  The  Justice 
Department  says,  very  insistent  on  this  point,  that  the  first  and 
last  ticket  dates  are  of  little  value  to  consumers  because  the  air- 
lines are  free  to  change  fares  at  any  time  and  not  required  to  wait 
until  the  first  or  last  ticket  date. 

Are  first  and  last  ticket  dates  not  legally  binding? 

Mr.  Landry.  In  the  deregulated  era,  I  suppose  that  carriers  are 
free  to  withdraw  those  proposed  fare  reductions  at  any  time,  but 
on  the  other  hand,  while  it  is  not  a  guarantee  that  that  fare  will 
be  available,  I  would  say  it  offers  a  great  deal  more  certainty  to 
the  traveler  today  to  have  that  information  available  at  the  hands 
of  the  36,000  travel  agents  around  the  country;  and  they  can  make 
their  travel  plans  with  a  lot  more  certainty  than  they  will  in  the 
era  that  the  Justice  Department  decree  would  trigger. 

Mr.  Oberstar.  Mr.  Ruden. 

Mr.  Ruden.  Thank  you,  Mr.  Chairman.  The  Justice  Department 
says  that,  based  on  their  analysis,  which  we  have  only  got  the 
slightest  peek  at,  that  these  dates  are  unreliable  about  half  of  the 
time.  And  there  are  several  things  I  think  one  could  say  about  that, 
if  you  accept  that  as  a  working  assumption.  We  have  no  evidence, 
because  they  have  not  had  to  prove  that  is  the  case.  But  let  us  say 
they  are  reliable  half  the  time  and  unreliable  half  the  time. 

First  of  all,  half  the  time  is  a  lot.  That  means  that  millions,  tens 
of  millions  of  consumers,  in  reliance  on  those  dates,  can  make  in- 
formed travel  planning  decisions  and  be  safe. 

Second,  to  the  extent  there  is  unreliability,  to  the  extent  the  air- 
lines do  change  them,  the  Justice  Department  concedes  that  almost 
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all  the  time,  most  of  the  time  certainly,  the  dates  are  postponed. 
They  are  not  foreshortened.  And  when  you  look  at  the  example 
they  gave  of  what  information  a  consumer  in  one  of  their  so-called 
typical  examples  of  price-fixing,  the  information  the  consumer 
would  get  in  all  the  steps  in  that  analysis,  save  possibly  one,  the 
consumer  does  not  lose  anything  by  having  the  dates  be  "unreli- 
able" because  the  dates  are  postponed.  He  gets  more  time  to  make 
his  decision. 

So  the  fact  they  may  not  be  legally  binding  does  not  change  the 
way  the  industry  operates.  And,  in  practice,  most  of  the  time  con- 
sumers can  rely  on  these  dates;  and  when  they  cannot  rely  on  them 
as  being  absolutely  accurate  when  they  are  first  announced,  they 
are  still  able  to  understand  that  they  will  be  postponed  almost  all 
the  time,  and  so  there  is  no  harm  to  them  arising  from  the 
unreliability  of  the  dates.  It  works. 

Mr.  Oberstar.  In  many  discount  fares,  payments  must  be  made 
within  24  hours  of  making  the  reservation.  Is  that  a  requirement 
for  most  discount  fares?  And  when  that  payment  is  made,  is  the 
airline  bound? 

Mr.  Ruden.  I  will  give  you  my  opinion,  if  you  want  it,  before  Mr. 
Landry  reflects  on  the  answer. 

The  crucial  thing  is  the  issuance  of  the  ticket — and  there  is  a  24- 
hour  ticketing  rule  for  most  discount  fares.  My  position  would  be 
on  behalf  of  travel  agents,  when  the  money  is  paid,  the  ticket  is 
issued,  the  airline  is  bound  by  that  ticket.  That  is  a  contract  be- 
tween the  airline  and  the  passenger  that  says,  I  will  carry  you  at 
the  price  you  paid. 

Mr.  Oberstar.  If  that  is  the  case,  then  what  is  the  significance 
of  first  and  last  ticket  dates? 

Mr.  Ruden.  Well,  a  first  ticket  date  deals  with  the  question  of 
when  the  prices  may  go  up.  If  you  already  have  your  ticket,  you 
are  going  to  be  protected  against  that  increase;  if  you  buy  your 
ticket  and  conclude  the  transaction,  get  your  information,  have  the 
ticket  issued  prior  to  the  date,  the  first  ticket  date  on  the  increase, 
you  will  not  be  subject  to  that  increase. 

If  we  are  talking  about  a  last  ticket  date,  which  is  the  date  a  dis- 
count fare  will  end,  and  you  get  your  ticket  before  that  last  ticket 
date,  you  are  protected  against  the  increase  which  will  occur  when 
that  discount  is  terminated.  And  that  is  what  consumers  rely  upon 
in  making  their  travel  plans. 

Mr.  Oberstar.  Well,  now,  the  airlines  say  that  consumers  try  to 
make  reservations  well  in  advance  and  delay  paying.  In  order  to 
cover  their,  the  traveler's  tracks,  the  travel  agent  will  keep  renew- 
ing that  reservation  until  the  traveler  is  ready  to  pay. 

Mr.  Ruden.  I  am  not  sure  I  understand  what  you  are  saying,  Mr. 
Chairman.  There  may  be  some  people  out  there  who  want  to  delay 
the  payment  and  who  will  make  repetitive  reservations  in  order  to 
defeat  the  24-hour  ticketing  rule,  but  that  is  an  incredibly  time- 
consuming  and  inefficient  way  for  everyone  to  proceed.  Most  travel 
agents,  I  think,  in  those  circumstances  would  urge  the  client  to  go 
ahead  and  make  the  decision,  because  if  fares  go  down  like  35  per- 
cent, like  they  appear  to  be  ready  to  do,  the  consumer  is  going  to 
be  able  to  go  back  and  take  advantage  of  that  anyway. 

Mr.  Oberstar.  Ms.  Crace? 
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Ms.  Crace.  I  think  probably  what  you  are  trying  to  reach,  Mr. 
Chairman,  is  that  even  if  you  purchase  this  ticket  in  the  first  go- 
round  and  then  later  on  the  airline  puts  in  a  lower  fare,  does  the 
consumer  then  have  the  option  to  switch  to  that  lower  fare? 

Prior  to  the  installation  of  the  cancellation  or  penalty  fee,  you 
could  do  it  at  no  charge.  You  may  still  do  it  now,  and  in  many  in- 
stances, corporations  ao  it  when  they  find  a  lower  fare  in  the  sys- 
tem; but  you  must  pay  either  a  $25  or  $50  penalty  for  changing 
that  ticket.  But  you  still  have  the  option  to  go  in  and  change  the 
ticket  and  obtain  the  lower  fare. 

So  corporations  are  now  being  hit  with  a  penalty  fee  to  obtain 
a  lower  fare.  It  is  sort  of  like  the  old  adage,  if  it  ain't  broke,  don't 
fix  it;  and  they  have  done  that. 

Mr.  Oberstar.  Mr.  Landry,  what  about  the  matter  of,  on  dis- 
count fares,  24-hour  payment  in  order  to  keep  your  reservation;  is 
that  a  binding  agreement  once  the  payment  has  been  made? 

Mr.  Landry.  As  Mr.  Ruden  indicated,  I  would  consider  that  to 
be  a  contract  of  carriage  that  has  been  entered  into,  although  I  am 
not  sure  whether  there  is  case  law  at  the  moment  on  the  subject; 
so  perhaps  we  ought  best  to  wait  for  a  court  to  reach  a  determina- 
tion. 

But  Ms.  Crace  is  absolutely  right  also  that  there  is  a  penalty 
that  has  been  written  in  if  you,  the  consumer,  decide  to  try  to  avail 
yourself  of  the  lower  fare.  But,  of  course,  those  consumers  have  to 
meet  the  conditions  that  are  attached  to  that  lower  fare. 

Mr.  Oberstar.  On  the  one  hand,  the  Justice  Department  says 
advance  ticket  dates  are  of  little  value  in  giving  notice  to  consum- 
ers. On  the  other  hand,  travel  agents,  ones  representing  associa- 
tions, who  in  turn  represent  the  travel  agents  themselves,  are  ad- 
vising consumers;  and  the  consumers  themselves  are  telling  us  that 
advance  ticket  dates  are  valuable. 

Now,  if  the  Justice  Department  were  here,  I  would  want  to  ask 
them  why  they  think  they  have  a  better  understanding  of  what 
consumers  need  than  the  consumers  themselves  or  the  travel 
agents  who  serve  them.  I  would  want  to  know  why  they  believe  or 
whether  they  believe  that  agents  and  consumer  groups  are  not  well 
informed,  they  don't  know  what  is  good  for  themselves;  whether 
they  believe  the  airlines  have  undue  influence  over  the  travel 
agents  or  the  consumer  groups. 

Well,  there  has  been  an  appropriate  silence.  We  have  not  heard 
from  the  Justice  Department. 

Mr.  Collins.  Maybe  they  are  looking  at  it  from  the  point  of  the 
government:  They  are  here  to  help  you. 

Mr.  Oberstar.  I  will  suspend  at  that  point  and  recognize  Mr. 
Clinger. 

Mr.  Clinger.  Thank  you,  Mr.  Chairman,  and  thank  the  panel  for 
your  very  enlightening  testimony  this  morning.  I  just  have  a  couple 
of  questions  that  I  wanted  to  pursue. 

Mr.  Landry,  the  two  airlines  that  are  not  represented  by  your 
testimony  and  entered  into  the  consent  decree,  are  they  practicing 
what  the  Justice  Department  requires  at  the  present  time;  do  you 
know? 

Mr.  Landry.  Well,  the  decree  has  not  been  finalized  by  the  court. 

Mr.  Clinger.  So  they  are  not  doing  that  voluntarily? 
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Mr.  Landry.  I  am  not  certain  what  their  current  practice  is.  Mr. 
Ruden  is  aware. 

Mr.  Clinger.  Well,  either  those  two  or  any  of  the  airlines. 

Mr.  Ruden.  I  can  tell  you,  Mr.  Clinger,  that  the  two  airlines  who 
signed  the  consent  decree  have  made  statements  to  the  effect  that 
they  are  now  complying  with  the  terms  of  the  consent  decree;  and 
I  am  aware  of  at  least  two  other  airlines  who  have  said  they  will 
comply  with  the  terms  of  the  consent  decree  while  continuing  to 
litigate  against  it. 

One  or  two  airlines  have  either  remained  silent  or  have  said  they 
will  not  comply  with  it,  while  continuing  to  litigate  against  it. 

Mr.  Clinger.  So  what  we  have  is  either  an  existing  or  very  im- 
minent imposition  here  which  is  going  to  affect  your  clientele? 

Mr.  Ruden.  Yes,  sir.  It  is  already  impacting  the  public  in  numer- 
ous adverse  ways,  as  the  testimony  has  indicated. 

Mr.  Clinger.  Mr.  Landry,  you  say  in  your  testimony,  "Under  the 
terms  of  the  settlement,  passengers  will  be  confronting  fare  rou- 
lette with  yield  management  and  fare  wars,"  and  apparently  we 
have  a  new  one  about  to  commence.  How  is  that  different  from 
what  most  passengers  confront  today?  Really,  is  it  going  to  make 
that  much  difference? 

Mr.  Landry.  I  think  the  inevitable  result  of  this  Justice  Depart- 
ment concept  will  be  a  raising  of  airline  fares.  I  think  you  will  have 
far  fewer  of  the  discount  fares,  the  promotional  fares,  offered  by  the 
carriers  because  of  the  enormous  impediments  that  have  been 
placed  in  their  path,  such  as  almost  mind-boggling  advertising. 

Mr.  Clinger.  The  advertising  costs  will  be  the  major  component? 

Mr.  Landry.  And,  really,  it  is  not  just  the  cost;  it  is  hard  to  con- 
ceive of  how  you  could  possibly  print  and  advertise  all  of  the  dis- 
count fares  in  all  of  the  city-pair  markets  that  carriers  now  provide 
services  in.  I  don't  think  that  you  could  cover  them  in  newspaper 
advertising.  And  if  you  could,  I  am  not  sure  that  the  consumer 
would  be  able  to  wade  through  the  bulk  of  that  advertising. 

Mr.  Clinger.  So  this  is  really  just  totally  contrary  to  what  the 
intent  of  the  Justice  Department  would  be,  which  is  to  actually  aid 
the  consumer.  This  is  going  to  result  in  a  greater  cost  to  the 
consumer. 

Mr.  Landry.  That  is  what  I  think;  the  transaction  costs  are 
going  to  be  enormous.  And  I  think  also  that  the  Justice  Depart- 
ment has  effectively  ignored  one  of  the  primary  motivations  or  pri- 
mary objectives  of  the  Airline  Deregulation  Act,  which  was  to  have 
this  competition  in  the  marketplace  provide  a  great  variety  of  low- 
price  services. 

Mr.  Clinger.  Mr.  Ruden,  did  you  want  to  say  something? 

Mr.  Ruden.  I  was  going  to  say  it  is  dangerous,  obviously,  to  pre- 
dict the  future,  especially  in  an  industry  like  this  one,  which  has 
demonstrated  an  enormous  amount  of  turmoil  and  also,  I  think, 
flexibility  over  the  years,  especially  since  deregulation.  But  one  eco- 
nomic principle  stands  out  here,  perhaps  above  all  others,  and  that 
is  that  no  airline  can  afford  to  be  in  the  marketplace  for  very  long 
with  a  fare  for  service  X,  however  you  define  X^that  is  higher  than 
its  competitors.  And  that  principle  drives  airline  pricing  every- 
where all  the  time. 
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We  have  said  to  the  court  in  our  reply  comments,  if  the  Justice 
Department  is  successful  here,  it  seems  to  us  that  this  may  well 
drive  the  airlines,  through  the  computer  reservation  systems  which 
they  own,  to  go  to  real-time  fare  announcements.  What  I  mean  by 
that  is  that  they  will  be  able  to  put  fare  increases  and  terminations 
of  discount  fares  into  effect  immediately,  the  way  the  Justice  De- 
partment wants  them  to  do,  but  they  will  be  so  connected  that  they 
will  be  able  to  do  what  amounts  to  exit  polling:  to  test  the  response 
in  the  marketplace  through  computerized  reports  generated  from 
perhaps  a  selected  group  of  travel  agencies  to  see  what  is  happen- 
ing to  their  business.  If  they  see  their  business  is  falling  off  and 
no  competitor  is  responding  to  their  moves,  they  will  go  back  or  try 
some  other  move.  And  the  consequence  of  that,  if  you  think  about 
it,  is  total  chaos.  The  marketplace  becomes  a  fruit  and  vegetable 
stand  in  which  people  are  hawking  the  price  of  vegetables  at  what- 
ever they  can  get  for  them  at  the  moment. 

I  don't  think  that  that  is  where — it  is  certainly  not  where  the 
travel  agents  of  the  America  want  to  go,  and  we  don't  think  it  is 
where  the  public  wants  to  go.  And  the  big  fear  is  the  public  will 
respond  to  that  sort  of  thing  by  buying  less,  walking  away  from  the 
industry  and  spending  their  money  somewhere  else  or  not  at  all. 

Mr.  Clinger.  Thank  you.  Just  as  an  addendum,  I  know  the  gas 
station  you  refer  to,  and  that  sale  is  every  Thursday,  and  that  is 
when  I  buy  gas. 

Mr.  Ruden.  I  am  relieved  to  see  we  have  a  winner  under  first 
and  last  ticket  dates  on  this  committee. 

Mr.  Clinger.  That  is  right. 

Talk  a  little  bit  about  the  allegation  that  the  Justice  Department 
has  in  their  argument,  and  that  is  that  the  airlines  footnote  fares, 
and  by  use  of  the  footnotes,  they  can  give  signals  which  then  can 
be  either  accepted  or  rejected  by  the  other.  In  other  words,  through 
the  use  of  footnotes  the  price-fixing  is  going  on,  and  that  it  is  sub- 
tle, but  nevertheless  it  is  happening.  And  if  that  is  the  case, 
wouldn't  it  be  better  for  the  Justice  Department  to,  in  effect,  ban 
the  use  of  footnotes  rather  than  eliminate  the  use  of  the  first  date 
and  last  date  kind  of  solution? 

Mr.  Ruden.  We,  when  asked  the  question  what  alternatives  are 
there,  make  the  assumption  there  is  an  antitrust  problem  here, 
which  is  a  big  assumption  to  make,  but  make  it,  what  alternatives 
are  there;  and  that  is  one  of  the  things  we  have  also  speculated 
might  be  possible.  I  don't  want  to  give  away  the  assumption,  but 
if  the  problem  is  secrecy  or  if  the  problem  is  footnotes,  then  why 
not  address  those  in  the  remedy  rather  than  doing  what  even  the 
Justice  Department  admits  in  their  comments  is  going  to  deprive 
some  consumers,  many  consumers,  of  information  that  they  rely 
on? 

The  footnotes,  as  I  understand  them,  Congressman,  are  a  device 
that  is  almost  implicit  in  the  process  of  using  computers  to  gen- 
erate this  data.  If  you  are  going  to  put  a  fare  increase,  let's  say, 
into  effect  in  25  markets,  in  the  computer  world  it  may  well  be  the 
easiest  and  most  efficient  and  indeed  the  normal  way  of  doing  that 
to  use  a  footnote  type  of  methodology  to  indicate  that  these  mar- 
kets all  are  affected  by  this  particular  piece  of  information  that  we 
are  putting  into  the  computer  system. 
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If  that  is  correct,  then  striking  at  the  footnote  system  is  an  at- 
tack on  the  very  efficiency  of  the  use  of  computers  for  this  kind  of 
information.  And,  indeed,  I  think  the  closer  one  analyzes  what  the 
Justice  Department  is  doing,  it  may  well  be  at  its  roots  an  attack 
on  the  use  of  computers  to  perfect  the  information  in  the  market- 
place. 

Mr.  Clinger.  Mr.  Landry,  do  you  have  any  thoughts  on  that? 

Mr.  Landry.  As  we  indicated  at  the  outset  of  our  statement,  Mr. 
Clinger,  we  are  not — ATA  is  not  a  party  to  the  litigation,  so  I  am 
not  familiar  with  what  the  evidence  may  show. 

Mr.  Clinger.  The  Wall  Street  Journal,  I  think  last  year,  had  a 
story,  perhaps  apocryphal,  if  an  airline  did  not  like  a  discount  fare 
that  another  airline  was  offering,  it  could  file  a  retaliatory  discount 
with  a  footnote — a  somewhat  scatological  footnote.  Is  there  any 
truth  to  that? 

Mr.  Ruden.  I  don't  know,  Congressman;  but  if  scatological  foot- 
notes are  the  problem,  those  are  easy  to  ban,  it  seems  to  me. 

Mr.  Clinger.  Maybe  not  under  the  first  amendment. 

Mr.  Ruden.  Well,  yes,  there  are  some  issues.  One  of  the  trouble- 
some things  about  all  of  this  is  it  is  an  effort  to  regulate  commer- 
cial speech,  and  while  commercial  speech  does  not  have  quite  the 
same  protections  as  other  kinds  of  speech,  once  you  start  doing  it, 
you  get  into  some  very  difficult  issues,  and  I  think  that  is  also  im- 
plicit in  what  Justice  Department  is  trying  to  do  here. 

Mr.  Oberstar.  The  gentleman's  time  has  expired.  Mr.  Geren. 

Mr.  Geren.  Thank  you,  Mr.  Chairman.  I  would  like  to  follow  up 
a  little  on  one  of  Mr.  dinger's  questions  to  get  a  sense  of  where 
we  are  going  with  the  situation  in  the  industry.  You  have  USAir 
and  United  that  are  covered  by  the  consent  decree,  you  have  Amer- 
ican that  has  agreed  to  behave  as  if  they  were  under  it,  and  Mr. 
Ruden,  you  mentioned  a  fourth  airline  that  had  agreed  to  go  along 
with  the  practices. 

Mr.  Ruden.  Northwest,  I  believe,  has  indicated  that  they  will 
comply  while  fighting  the  decree.  I  don't  want  to  be  held  to  that, 
but  I  believe  that  is  right. 

Mr.  Geren.  I  guess  this  question  would  be  to  Mr.  Landry  or  Mr. 
Ruden.  But  what  an  odd  situation  we  are  about  to  have  in  the  air- 
line industry.  I  would  like  to  get  your  ideas  on  how  that  is  going 
to  work.  You  have — two  of  the  three  biggest  are  not  going  to  be 
doing — putting  out  this  information.  You  are  going  to  have  Delta, 
that  will  continue  to  put  out  this  information;  you  nave  USAir  and 
Northwest  going  to  operate  under  those  restrictions. 

We  are  going  to  get  a  little  bit  of  a  feel  for  what  it  is  going  to 
do  to  consumers,  because  we  are  going  to  be  able  to  compare  what 
they  do  when  they  have  opportunities  to  choose  between  one  that 
practices  one  way  and  one  that  practices  another. 

What  do  you  think  will  happen? 

Mr.  Ruden.  One  thing  that  is  going  on  now  is  that  because  some 
carriers  are  out  there  still  with  first  and  last  ticket  dates,  the  trav- 
el agents  are  able  to  make  some  educated  guesses  about  what  is 
happening  and  how  their  competitors  may  perform.  But  they  are 
only  guesses. 

And  the  other  thing  that  is  certainly  happening  is  that  consum- 
ers are  at  risk,  and  we  hear — it  is  largely  anecdotal,  I  will  confess, 
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but  that  is  how  we  receive  most  information  in  this  kind  of  envi- 
ronment— there  are  consumers  who  are  being  hurt  and  who  are 
being  frightened  away  from  purchasing  at  all,  which  I  think  sup- 
ports the  theory  and  the  argument  that  the  demand  for  air  travel 
will  be  adversely  affected  by  this.  It  has  only  been  in  place  a  few 
months.  There  has  not  been  as  much  fare  activity,  I  think,  in  the 
last  two  or  three  months  as  we  are  about  to  see. 

If  this  first  round  that  was  fired  this  weekend  is  a  signal  of  what 
is  coming  for  the  spring  and  summer,  we  are  going  to  have  a  lot 
of  turmoil.  Then  I  think  we  will  really  see  the  cases  multiply  many 
times  over  in  which  consumers  say,  I  was  in  the  middle  of  figuring 
out  what  to  do  when  the  fares  went  up;  and  that  is  it  for  me,  I  am 
finished,  I  can't  take  my  family  of  four  people  when  the  fares  went 
up  50  bucks  or  100  bucks  a  seat.  And  we  will  get  more  and  more 
of  that  information  as  this  process  wears  on. 

Mr.  Geren.  But  say  you  have  a  hub  that  is  served  by  United  and 
Delta,  and  Delta  continues  to  practice  as  they  always  have  and 
United  is  operating  under  these  restraints.  It  would  seem  it  would 
give  a  tremendous  competitive  advantage  to  Delta  under  those  cir- 
cumstances. 

Mr.  Ruden.  It  might,  unless  United  watches  what  Delta  is  an- 
nouncing and  just  sort  of  plays  follow-the-leader. 

The  trouble  with  all  this  is  that  it  is  difficult  to  stop  at  any  one 
moment  and  say  what  is  happening;  because  the  one  thing  that 
characterizes  the  market  is  change.  Everything  is  changing  all  the 
time.  If  it  is  not  schedules,  it  is  fares.  The  trouble  with  this  adver- 
tising rule  is  many,  many,  many  discount  fares  are  out  there  that 
never  get  advertised.  They  are  in  the  computers  and  they  get 
changed  all  the  time. 

The  generally  accepted  wisdom  is  that  there  are,  on  average, 
100,000  or  more  fare  changes  a  night  installed  in  the  CRS.  Many 
of  those  are  discount  fares.  Many  of  those  have  first  and  last  ticket 
dates  which  are  being  changed  with  no  advertising  whatsoever. 
The  airlines  rely  on  the  travel  agency  distribution  network  to  com- 
municate that  information  to  consumers. 

I  don't  know  whether  in  the  scenario  you  described  Delta  ends 
up  with  a  big  competitive  advantage.  If  they  do,  I  would  suppose 
United  would  be  the  person  who  could  first  tell  us  that  it  was  hap- 
pening to  them,  but  so  far  they  have  not. 

Mr.  Geren.  Well,  if  this  is  as  significant  an  issue  to  consumers 
as  we  all  seem  to  agree  it  is,  I  don't  see  how  you  can  imagine  a 
scenario  when  it  would  not  end  up  being  a  significant  competitive 
advantage  to  Delta.  And  if  it  is  not  a  significant  competitive  advan- 
tage to  Delta,  perhaps  we  are  making  too  much  about  the  impact 
of  this  consent  decree. 

Mr.  Ruden.  What  I  am  trying  to  say,  I  think,  is  if  you  take  a 
market  in  which  the  two  of  them  fly— and  I  don't  think  a  hub,  by 
itself,  is  enough;  you  have  to  look  at  city  pairs.  That  is  where  the 
consumer  is  making  his  choice  to  go  between  two  particular  pairs. 
And  if  United  and  Delta  are  the  two  competing  carriers  in  that 
market,  and  Delta  has  out  there  first  and  last  ticket  dates,  the 
consumer  may  choose  Delta  because  they  will  say — and  the  travel 
agents  will  advise  them — you  can  largely  rely  upon  the  accuracy  of 
those  dates. 
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But  analyzing  a  city-pair  market  is,  in  itself,  still  a  very  complex 
thing.  How  do  you  detail  the  existence  of  that  competitive  advan- 
tage? Is  bookings  alone  enough?  It  depends  on  a  lot  of  things.  It 
depends  on  booking  patterns,  how  many  flights  are  being  flown  and 
so  forth.  It  is  not  a  simple  thing  to  do,  number  one;  and  number 
two,  no  one  but  the  carriers  themselves  have  access  to  that  infor- 
mation. 

As  far  as  I  am  aware,  there  is  no  place  you  can  go  and  look  at 
how  the  bookings  are  going  except  inside  their  own  offices  and 
their  own  computer  reports. 

So  you  may  be  right  that  there  will  be  some  advantage  to  Delta 
if  those  dates  are  out  there,  but  if  United  is  following  Delta's  lead 
in  those  markets — all  the  while  saying,  we  are  complying  with  the 
consent  decree,  but  really  what  they  are  doing  is  conforming  their 
behavior  to  Delta  in  those  markets  until  the  storm  passes — then  it 
will  be  difficult  to  detect  it. 

Mr.  Geren.  Mr.  Landry,  do  you  have  any  comment  on  that? 

Mr.  Landry.  One  thing  that  struck  me  as  Mr.  Ruden  was  speak- 
ing was  that  those  100,000  fare  changes — at  least  insofar  as  they 
represent  a  fare  change  for  what  is  traditionally  thought  of  as  the 
"bell  cow"  by  other  airlines  which  subsequently  match  those  fares — 
that  will  have  to  be  widely  disseminated  before  it  goes  into  the 
computer,  in  the  print  media,  as  I  understand  the  Justice  Depart- 
ment's conditions.  Is  that  true? 

Mr.  Ruden.  Justice  has  now  said  that  what  they  really  meant 
was  simultaneous  disclosure,  which  I  take  it  to  mean  that  if  the 
advertisement  hits  the  streets  on  Monday  morning,  then  the  com- 
puters on  Monday  morning,  at  some  hour,  can  also  have  that  infor- 
mation. 

Mr.  Landry.  But  that  is  again  kind  of— it  boggles  one's  mind  to 
think  of  the  bulk  of  the  advertising  that  would  be  necessitated  by 
that  style  of  doing  business. 

Mr.  Geren.  You  would  have  to  have  a  new  classified  section  in 
every  newspaper  in  America,  I  guess. 

Mr.  Landry.  I  think  that  is  true. 

Mr.  Geren.  This  is  part  of  a  newspaper  conspiracy. 

Thank  you,  Mr.  Chairman. 

Mr.  Oberstar.  Time  has  expired  for  the  gentleman. 

The  gentlewoman  from  Washington,  Ms.  Dunn. 

Ms.  Dunn.  Thank  you,  Mr.  Chairman. 

Mr.  Ruden,  since  Justice  is  not  here,  maybe  you  can  clear  some- 
thing up  for  me.  How  is  it  and  why  is  it  that  Justice — how  do  they 
explain  that  a  price-fixing  scheme  was  going  on  at  the  same  time 
the  industry  was  losing  $10  billion? 

Mr.  Ruden.  Their  basic  argument  is  that  the  existence  of  losses 
is  irrelevant  to  the  question  of  whether  there  is  a  price-fixing  con- 
spiracy going  on.  And  indeed  they  believe  that  when  you  are  losing 
money  you  perhaps  have  a  greater  incentive  to  fix  prices  than 
when  you  are  making  lots  of  money. 

They  have  pointed  out,  during  1988  I  believe  it  was,  or  1989,  the 
airlines  made  lots  of  money;  and  they  believe  the  price-fixing  con- 
spiracy was  going  on  then,  too.  So  it  really  has  nothing  to  do  with 
how  much  money  you  make.  They  think  it  has  to  do  with  how 
much  money  you  think  you  want  to  make. 
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That  is  the  best  explanation  of  it  that  I  can  give,  based  on  com- 
munications with  them  and  reading  their  papers. 

Ms.  Dunn.  Thanks.  Interesting  approach,  isn't  it? 

Mr.  Ruden.  Yes,  it  is. 

Ms.  Dunn.  Mr.  Sinick,  you  may  be  the  one  to  answer  this  ques- 
tion for  me,  although  I  would  ask  all  the  panelists. 

In  the  Atlanta  case,  Justice,  according  to  my  information,  stated 
that  the  airlines  had  an  excellent  chance  of  prevailing  in  the  case; 
and  my  question  is,  why  did  the  airlines  settle  in  that  case?  Isn't 
that  a  bad  precedent?  Doesn't  it  open  them  up  to  the  potential  for 
future  extortionist-type  litigation? 

Mr.  Sinick.  Well,  at  the  outset,  Congresswoman,  I  should  say 
that  Alaska  was  not  a  named  defendant  in  that  case,  although  we 
did  seek  permission  to  participate  in  this  settlement  and  were 
granted  permission  to  do  so.  I  can  only  speculate  as  to  the  motiva- 
tion of  the  other  named  defendant  carriers,  and  my  impression  is 
that  they  just  didn't  think  the  game  was  worth  the  gamble,  that 
there  is  always  uncertainty  associated  with  litigation  in  this  coun- 
try and  there,  of  course,  are  very  substantial  costs  associated  with 
litigation. 

And  I  gathered  those  two  considerations  on  one  side  of  the  equa- 
tion weighed  in  favor  of  the  settlements  proposal  they  were  able  to 
reach  economically;  from  the  bottom-line  perspective,  it  made  sense 
to  strike  that  balance  in  favor  of  the  settlement. 

But  I  can't  help  but  be  reminded  of  the  justice's  statement,  when 
Judge  Shoob,  who  had  that  case  before  him  for  several  years,  made 
a  very  emphatic  point  that  had  he  been  asked  to  rule  on  a  motion 
for  summary  judgment  filed  by  the  airlines,  he  would  in  all  likeli- 
hood have  ruled  in  favor  of  the  airlines.  I  know  that  point  has  been 
brought  to  the  attention  of  the  Justice  Department,  but  it  has  thus 
far  not  dissuaded  them  from  pursuing  the  litigation. 

Ms.  Dunn.  Does  anybody  else  have  any  further  information  on 
that  one? 

Mr.  Landry.  No.  Again,  we  were  not  a  party  to  that  litigation. 
But  I  can  observe,  as  a  matter  of  experience,  that  there  are  enor- 
mous costs,  both  in  terms  of  money  and  staff  resources,  attached 
to  one  of  these  large-scale  antitrust  cases;  and  I  am  certain,  from 
the  comments  of  the  officials  of  the  airlines  involved,  that  it  was 
those  costs  that  they  did  not  feel  they  wanted  to  bear. 

Mr.  Ruden.  I  really  cannot  add  any  more  to  it.  I  can  say  to  you, 
at  the  October  19  settlement  hearing  that  Judge  Shoob  held,  there 
were  approximately  the  same  number  of  people  in  that  room  as  in 
this  room,  and  99  percent  of  them  were  attorneys  for  one  side  or 
the  other.  And  what  drives 

Mr.  Coppersmith.  That  is  probably  true  here. 

Mr.  Ruden.  Might  be  true  here  also. 

What  drives  settlement  is  a  very  difficult  balancing  of  risks  and 
costs,  and  they  chose  the  moment  to  settle  when  a  deal  could  be 
struck.  It  happened  to  come  before  motions  for  summary  judgment, 
rather  than  after;  and  I  guess  everyone  will  always  be  second- 
guessing  and  wondering  what  would  have  happened  if  they  had 
waited,  but  it  was  not  to  be. 
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The  judge  did  make  that  remark  two  times  on  the  record,  that 
he  did  not  think  that  the  plaintiffs  had  a  winning  case  as  a  matter 
of  law. 

Ms.  Dunn.  Thank  you. 

Ms.  Crace,  you  mentioned  in  your  testimony  that  the  remedy  has 
created  a  heavy  problem  to  serve  consumers;  and  that  there  is  un- 
predictability, that  there  is  an  administrative  burden,  that  there 
are  higher  fares.  Is  there  a  figure  that  the  American  Society  of 
Travel  Agents  have  come  up  with  and  a  figure  that  they  would 
guess  would  be  the  cost  to  the  average  consumer? 

Ms.  Crace.  Well,  I  can't  comment  from  ASTA's  position.  I  rep- 
resent the  corporate  consumer,  NBTA. 

To  my  knowledge,  no. 

Ms.  Dunn.  Mr.  Ruden? 

Ms.  Crace.  I  would  defer  that  to  our  Executive  Director,  Mr. 
Sherlock.  Maybe  he  knows. 

Mr.  Sherlock.  We  don't  have  a  definitive  survey.  We  have 
talked  individually  to  our  corporate  travel  managers  around  the 
country.  With  those  costs,  there  is  no  average,  but  they  run  any- 
where in  the  corporation  from  hundreds  of  thousands  of  dollars  in 
revenue  lost  to  millions. 

We  can  do  a  survey  subsequent  to  this  hearing  and  perhaps  can 
provide  some  of  that  information  to  the  committee.  But  it  is  a  very 
substantial  burden. 

Mr.  Ruden.  We  don't  have  any  specific  number,  but  any  number 
you  pick  multiplied  times  the  total  volume  of  air  travel  purchased 
in  the  United  States  in  a  year  is  going  to  produce  a  horrendous  fig- 
ure. 

Ms.  Dunn.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  Oberstar.  The  gentlewoman's  time  has  expired. 

Mr.  Coppersmith. 

Mr.  Coppersmith.  Thank  you,  Mr.  Chairman. 

I  would  like  to  get  some  sense  from  the  panel  about  what 
changes  you  foresee  in  the  CRS  fare  information  distribution  sys- 
tem, both  without  the  proposed  settlement  and  then  with  the  set- 
tlement. 

We  have  been  talking  about  some  of  the  changes  occurring  today. 
I  wonder  if  we  could  get  those  projected  out,  because  obviously 
most  of  the  impact  of  the  settlement  will  be  three,  five  years  off  in 
the  future. 

I  am  wondering,  based  on  what  we  have  seen  so  far  over  the  past 
couple  of  years,  what  changes  would  you  foresee  in  the  way  fare 
information  has  been  getting  to  consumers;  and  how  will  consum- 
ers react  to  these  changes? 

Mr.  Ruden.  I  will  be  happy  to  take  the  first  shot  at  that. 

As  I  suggested  earlier,  my  sense  is  that  because  of  the  impor- 
tance of  being  competitive,  having  a  price  that  is  essentially  the 
same  as  the  price  of  your  competition  in  any  city-pair  market  for 
the  same  service,  that  principle  will  drive  the  airlines,  if  they  are 
cut  off  from  issuing  first  and  last  ticket  dates,  as  they  now  do — 
will  drive  the  industry  to  real-time  fare  exchanges  through  comput- 
ers and  real-time,  immediate  testing  of  the  consequences.  So  that 
an  airline  deprived  of  the  opportunity  to  announce  its  plans  in  ad- 
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vance  will  announce  them  for  immediate  effectiveness,  but  it  will 
have  a  system  in  place  to  detect  the  consequences  of  that  within 
minutes  or  certainly  within  hours.  Because  it  has  to;  they  cannot 
survive  otherwise. 

The  consequence  of  staying  in  the  market  for  days  with  the 
wrong  price  is  inevitably  disaster.  I  think  everyone,  even  the  Jus- 
tice department,  would  agree  with  that.  So  that  is  where  it  has  to 
go. 

The  technology  is  there.  It  is  a  programming  problem,  for  the 
most  part,  I  think;  and  I  think  that  is  where  we  will  end  up.  That 
is  a  place,  I  think,  the  industry  would  not  naturally  go,  and  the 
reason  thev  would  not  naturally  go  there  is  because  depriving  the 
public  of  this  information  deters  the  public  from  buying  the  thing 
the  airline  is  trying  so  hard  to  sell  them. 

Ms.  Crace.  If  I  might  comment  from  the  corporate  side,  what  is 
already  in  place  or  being  observed  by  the  two  airlines  in  question 
has  already  begun  to  affect  corporate  America  in  the  way  we  issue 
our  tickets.  Because  if  you  issue  a  ticket  and  there  is  no  advance 
notice  of  first  or  last  ticketing  date  of  these  two  airlines,  you  think 
you  have  the  best  fare;  and  then,  next  day,  you  see  another  lower 
fare  in  the  system,  so  you  go  back  in  to  change  it.  And  suppose  it 
is  a  $300  discount  than  what  your  traveler  is  holding?  Then  you 
must  pay  either  a  $25  or  $50  penalty  fare  to  get  a  $300  lower  fare. 
So  that  is  an  extra  charge  to  the  company. 

If  this  is  put  in  effect  by  all  the  airlines,  imagine  what  it  will  do 
to  corporate  America? 

Mr.  Buchheit  with  Black  &  Decker  might  be  able  to  share  a  little 
bit  of  the  impact  on  his  corporation  with  that. 

Mr.  Buchheit.  Well,  I  would  like  to  reinforce  that  we,  like  many 
other  corporations,  have  consolidated  our  travel  with  one  agency. 
We  do  approximately  $15  million  a  year  in  air  travel.  We  have 
about  3,000  travelers.  We  issue  somewhere  on  average  of  maybe 
2,000  tickets  a  month.  We  utilize  that  information  through  the 
CRS  very  aggressively  in  terms  of  reducing  and  controlling  our 
travel  costs. 

For  instance,  if  a  price  increase  is  announced  and  we  have  that 
information  available  to  us  through  the  CRS,  we  can  do  what  they 
call  a  "Q  drop"  and  pull  up  all  the  reservations  we  have  in  place 
for  which  tickets  have  not  been  issued  yet,  contact  the  traveler  and 
then  issue  the  tickets  right  away  to  prevent  paying  the  additional 
increase. 

We  can  also,  through  electronic  mail,  contact  all  our  travelers 
and  travel  arrangers  and  tell  them  about  the  impending  fare  in- 
crease and,  if  necessary,  book  their  travel  as  soon  as  possible  to 
avoid  the  increase. 

Mr.  Coppersmith.  So  we  are  really  looking  at  even  greater  price 
discrimination,  increased  fluctuation  and  volatility? 

Mr.  Buchheit.  Absolutely. 

Mr.  Coppersmith.  Larger  ranges  in  varieties  of  fares. 

Do  you  sense  there  will  be  any  way  for  consumers  to  counteract 
that—consumers  who  don't  have  the  resources  of  a  corporate  travel 
agent — ways  that  will  allow  people  to  determine  fare  information? 

Mr.  Buchheit.  From  a  corporate  standpoint,  we  can  double-book, 
and  the  airlines  don't  like  that  very  much;  I  can  tell  you  that  right 
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away.  If  someone  is  undecided  whether  they  are  going  to  travel  at 
8  o'clock  or  10  o'clock  to  Chicago,  and  they  are  going  to  get  back 
to  us,  the  agents  can  go  ahead  and  book  them  on  both  flights  tem- 
porarily, have  to  issue  the  tickets  and  then  refund  the  ticket  that 
is  not  used;  we  will  be  booking  seats  we  are  not  going  to  fly  on. 
That  will  be  of  great  concern  to  the  airlines,  I  am  sure. 

Mr.  Coppersmith.  I  think  my  time  is  expired. 

Mr.  Oberstar.  The  gentleman's  time  has  expired. 

Mr.  Collins? 

Mr.  Collins.  Thank  you,  Mr.  Chairman. 

Mr.  Sinick,  is  your  airline  complying  with  these  regulations? 

Mr.  Sinick.  No,  Congressman,  we  are  one  of  the  several  named 
defendants  that  has  thus  far  decided  that  we  believe  what  has  been 
going  on  for  50  years  is  perfectly  lawful  and  that  we  are  not — have 
not  changed  our  practice  one  iota  thus  far.  We  are  also  constantly 
reevaluating  that  situation. 

We  are  well  aware  some  of  our  competitors  have  changed  and 
others  have  not,  but  thus  far,  the  direct  answer  to  your  question 
is,  we  have  not  changed  our  behavior  at  all  and  we — again,  I  want 
to  underscore  we  think  that  is  exactly  what  our  customers  would 
like  us  to  do. 

Mr.  Collins.  On  the  question  of  footnotes,  are  you  familiar  with 
what  he  is  talking  about,  the  footnotes?  Do  you  practice  that? 

Mr.  Sinick.  To  a  minor  extent.  We,  I  don't  think,  were  a  major 
user,  a  major  initiator  of  footnote  designators  in  the  ATP  computer- 
ized system.  In  response  to  questions  posed  by  someone  else  on  the 
committee,  whether  elimination  of  footnotes  might  not  be  the  most 
appropriate  way  to  resolve  this,  we  would  certainly  want  to  give 
that  a  long,  hard  look.  I  know  that  has  been  proposed  by  others, 
and  I  gather,  thus  far,  the  Justice  Department  has  not  agreed  with 
that. 

Mr.  Collins.  One  other  question.  You  mentioned,  too,  that  the 
other  lawsuit — that  you  are  not  a  party  to  the  suit  itself,  but  you 
chose  to  participate  in  the  settlement.  Would  you  expand  on  that? 
To  what  extent  and  how  did  you  participate? 

Mr.  Sinick.  When  we  first  were  apprised  of  the  terms  of  the  set- 
tlement and  the  certificate  that  was  being  proposed  as  the  major 
portion  of  the  settlement,  we  assessed  it  to  be  a  situation  that  we 
thought  that  our  customers,  those  that  we  currently  have  and 
those  in  the  future  we  would  like  to  attract,  would  be  more  appre- 
ciative, shall  we  say,  would  tend  to  look  at  Alaska  Airlines  more 
favorably — obviously  with  a  view  to  increasing  our  overall  business 
in  the  future — if  we  ourselves  stood  up  to  the  plate  and  said,  yes, 
we  would  like  to  have  our  name  on  those  certificates  and,  yes,  we 
would  like  to  have  our  customers  also  be  able  to  participate  in  the 
settlement  on  the  same  basis  as  the  rest  of  the  industry. 

Mr.  COLLINS.  Going  back  to  competition,  it's  fishing  in  your  own 
water  hole? 

Mr.  Sinick.  Absolutely. 

Mr.  Collins.  Thank  you,  Mr.  Chairman. 

Mr.  Oberstar.  Ms.  Cantwell. 

Ms.  Cantwell.  Pass,  Mr.  Chairman. 

Mr.  Oberstar.  Ms.  Brown. 

Ms.  Brown.  Pass,  Mr.  Chairman. 
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Ms.  Brown.  Pass,  Mr.  Chairman. 

Mr.  Oberstar.  Mr.  Mica. 

Mr.  Mica.  Just  a  quick  question,  maybe  for  Mr.  Landry. 

One  of  the  major  things  I  would  be  concerned  with  is  should  this 
committee  or  should  Congress  deal  with  this  situation  legislatively, 
and  in  what  fashion,  or  is  there  some  other  remedy?  Should  we 
have  Justice  and  DOT  in  here  and  try  to  hammer  out  something? 
Is  there  a  specific  recommendation  you  have  for  a  remedy? 

Mr.  Landry.  No,  we  don't  have  a  specific  recommendation.  I  cer- 
tainly would  foresee  at  least  a  stage  at  which  you  are  jawboning 
with  the  Department  of  Justice  and  Department  of  Transportation, 
but  it  may  eventually  require  a  legislative  fix.  I  do  believe  what 
Justice  has  tried  to  decree  here  is  contrary  to  the  spirit  and  intent 
of  the  deregulation  act. 

Mr.  Mica.  You  think  your  group  could  come  up  with  a  rec- 
ommendation as  far  as  a  legislative  remedy? 

Mr.  Landry.  We  could  certainly  try. 

Mr.  Mica.  I  would  like  to  see  that,  and  I  am  sorry  you  had  a 
comment,  sir. 

Mr.  Ruden.  I  was  just  going  to  say  that  as  a  matter  of  Federal 
law,  the  Department  of  Transportation  is  charged  with  responsibil- 
ity for — to  the  extent  there  will  be  any  regulation  of  prices — for 
regulating  prices  in  the  air  transportation  industry.  And  it  is  a  lit- 
tle distressing,  I  think  to  all  of  us,  on  our  side  of  the  table  at  least, 
to  see  the  Department  of  Transportation  deferring  to  the  Depart- 
ment of  Justice  in  this  matter.  Where  is  DOT  on  this? 

There  is  a  statute,  and  there  is  a  lengthy  policy  statement  in 
that  statute  about  how  prices  shall  be  dealt  with  in  the  industry, 
mainly  deregulated;  and  here  we  have  the  seeds  of  a  new  form  of 
regulation  involving  a  Federal  court  and  an  antitrust  enforcement 
agency. 

Mr.  Landry.  I  should  add  that  one  of  the  areas  that  the  Con- 
gress deliberately  left  in  DOTs  jurisdiction  is  the  protection  of  the 
consumer. 

Mr.  Mica.  Well,  if  you  all  have  a  legislative  remedy,  I  come  from 
the  school  of  thought  that  believes  that  Congress  and  Federal  agen- 
cies could  mess  up  a  two-car  funeral,  if  given  the  opportunity;  but 
if  you  all  have  a  suggested  remedy,  I  would  be  glad  to  look  at  it 
and  maybe  ask  the  committee  to  consider  it,  if  there  is  something 
that  we  could  do  to  rectify  the  situation. 

Thank  you,  Mr.  Chairman. 

Mr.  Oberstar.  Mr.  Horn? 

Mr.  Horn.  Thank  you,  Mr.  Chairman.  Listening  to  the  testimony 
and  the  Justice  Department's  solution,  I  feel  this  might  be  the 
newspaper  publishers'  relief  case  of  1993.  And  that  might  not  be 
all  bad. 

What  we  seem  to  have  here  is  maybe  a  confrontation  of  lawyers 
and  traditional  policy  with  the  modern  electronic  age.  It  is  clear 
there  was  an  electronic  dialogue  that  went  on.  Is  it  necessarily  a 
dialogue  that  leads  to  collusion  and  conspiracy,  is  the  question. 

In  other  words,  fares  are  posted  in  advance.  The  people  that  have 
access  to  that,  which  are  a  wide  range  of  people,  including  competi- 
tors, can  see  that.  They  have  to  make  a  judgment,  from  their  own 
self-interest  presumably,  as  to  what  they  do. 
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Are  there  any  cases  in  point,  other  than  this  electronic  dialogue 
possibility,  where  there  are  similar  circumstances;  where  knowl- 
edge got  out  as  to  price  and  prospective  price,  and  there  was  a  re- 
sponse that  has  resulted  in  any  action  under  the  antitrust  laws; 
where  the  actual  parties  have  not  gotten  into  a  room,  but  have  sim- 
ply reacted  to  intended,  proposed  behavior  of  other  parties? 

Mr.  Ruden.  The  answer  is  yes,  there  are  cases — not  involving 
computers,  but  involving  advance  announcement  of  prices.  There 
has  been  a  Supreme  Court  case  on  the  subject,  the  Sugar  Institute 
case,  in  which  the  court  says — and  I  can't  recall  the  precise  quoted 
words,  but  they  are  very  strong  words  to  the  effect  that  there  is 
nothing  wrong  with  advance  announcement  of  prices. 

And  one  of  the  odd  things  about  Justice's  position  is,  they  pur- 
port to  say,  "we  are  not  trying  to  stop  advance  announcement  of 
prices,  what  we  are  trying  to  stop  is  conversations,  dialogues,  nego- 
tiations and  bargaining"  which  are  implicit,  they  say,  in  the  re- 
sponses of  competitors  to  the  announcements  made.  And  their  solu- 
tion is  to  stop  the  announcements. 

How  they  justify  this  legally  is  one  of  the  big  questions,  I  think, 
as  I  said  in  my  opening  statement. 

There  is  some  connection  between  the  issue  of,  is  this  conduct 
legal,  and  the  question  of  what  remedy  you  would  be  willing  to 
stand  for.  We  know  United  and  USAir  and  the  Justice  Department 
are  willing  to  live  with  the  remedy  they  have  come  up  with.  The 
question  is,  can  anybody  else  live  with  it. 

Mr.  Horn.  In  that  Sugar  Institute  case,  were  there  degrees  of 
crossing  the  line  that  were  laid  out  by  the  court  at  all? 

Mr.  Ruden.  The  announcements  were  fairly  short  term,  as  I  re- 
call. But,  no,  the  court  didn't  get  into  parsing  how  much  advance 
announcement  was  okay.  They  said,  we  are  not  interested  in  the 
advance  announcement  problem  really,  that  part  of  this  case  is 
okay,  that  part  of  the  behavior  is  okay.  And  as  I  said  in  my  open- 
ing statement,  and  maybe  in  response  to  another  question,  this 
kind  of  conduct  is  rampant  throughout  the  American  economy,  and 
I  think  throughout  probably  economies  all  over  the  world:  that 
competitors  make  advance  announcements  of  what  they  intend  to 
do  in  certain  respects  and  respond  to  other  competitors'  statements 
to  that  effect.  And  there  are  counter-responses  and,  yes,  there  is 
punishment  and  there  is  retaliation  and  deterrence. 

There  is  a  book  by  Michael  Porter,  who  is  a  Harvard  economist, 
called  Competitive  Strategy.  There  is  a  chapter  in  that  book  on  sig- 
naling in  which  he  discusses  in  professorial  style  there  are  many, 
many  ways  in  which  signaling  takes  place  in  free  capitalist  econo- 
mies. Examples  are  given  of  deterring  behavior  and  punishing  be- 
havior and  complying  behavior  and  acquiescing  behavior,  all  of 
which  are  described  as  the  normal  techniques  of  capitalist  business 
activities. 

Indeed,  he  cites  an  example  in  the  computer  memory  industry, 
which  is  exactly  in  parallel  with  what  is  going  on  in  the  airline  in- 
dustry, of  price  initiatives  leading  to  further  initiatives  from  other 
competitors  and  response  and  counter-response  until  finally  the  in- 
dustry had  reached  the  point  where  it  stopped. 

Did  they  have  an  agreement?  He  doesn't  see  it  as  an  agreement. 
He  sees  this  as  the  way  the  market  makes  its  decisions  without 
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necessarily  having  to  take  staggering  and  potentially  fatal  losses  as 
the  price  for  being  wrong. 

That  is  what  Justice  really  wants  to  do.  They  are  interested,  as 
they  say,  in  stopping  riskless  activity  and  making  the  airlines  pay 
a  price.  How  much  more  price  can  they  pay? 

Mr.  Horn.  So  they  would  go  from  an  Egyptian-bazaar  approach 
to  this,  which  is  what  you  have  described  tnere,  to  essentially  say- 
ing, if  you  have  announced  the  price  to  take  place  on  a  certain 
date,  you  ought  to  live  with  that  for  a  fixed  period  of  time  no  mat- 
ter what  your  competitor  or  colleagues  do? 

Mr.  Ruden.  Actually  they  rejected  that  alternative.  That  was 
proposed  by  a  couple  of  commenters,  and  they  say,  no,  no,  that 
won't  work. 

Their  solution  goes  back  to  a  question  Mr.  Coppersmith  asked. 
Their  alternative  solution  is  to  say  the  airlines  can  guarantee,  at 
the  time  the  reservation  is  made,  fare  protection,  with  presumably 
some  ticketing  rule  so  that  you  would  nave  a  window  m  which,  if 
you  made  a  booking,  you  would  have  that  fare  guaranteed  to  you. 

The  problem  is,  as  mentioned  here  on  my  left,  that  is  going  to 
induce  people  to  make  bookings  that  they  do  not  intend  to  honor 
and  impose  upon  the  system  an  enormous  amount  of  inefficiency, 
the  exact  opposite  of  the  way  in  which  it  has  been  going — an  enor- 
mous amount  of  inefficiency,  an  enormous  amount  of  bad  bookings, 
bookings  no  one  intends  to  carry  out,  to  get  protection  for  today. 
Protect  me  today  with  this  reservation;  I  will  call  you  back  tomor- 
row. 

For  those  people  for  whom  this  is  crucially  important — and  there 
are  many,  many  tens  of  millions  of  them;  families,  for  example, 
planning  a  vacation  for  the  whole  family — somebody  will  be  as- 
signed the  task  of  calling  a  travel  agent  every  day  and  rebooking 
and  canceling  and  rebooking  to  protect  themselves  until  they  can 
finally  make  the  commitment  and  say,  yes,  we  want  that,  we  have 
the  vacation  squared  away,  we  have  work  commitments  squared 
away,  and  that  is  the  day  we  want  to  go. 

Mr.  Horn.  Suppose  you  could  buy  a  certain  amount  of  tickets  in 
advance  without  a  specified  date  of  travel.  To  what  extent  would 
that  deter  or  change  behavior  on  the  part  of  the  airlines  making 
the  offer? 

Mr.  Ruden.  Well,  I  think  every  airline  would  probably  say  to 
anyone  who  wanted  to  commit  cash  to  them  in  advance  without 
making  reservations,  "we  will  take  your  cash."  But  you  still  come 
back  to  the  question  of  when  are  you  going  to  make  a  commitment 
for  specific  capacity  and  what  is  the  price  of  that  particular  com- 
mitment going  to  be? 

So  you  never  know,  if  you  tendered  $500,  what  $500  will  buy  un- 
less you  keep  first  and  last  ticket  dates.  Then  you  might  know; 
then  you  don't  need  to  do  that.  But  if  you  take  those  dates  away, 
you  don't  know  what  $500  will  buy.  One  day  it  might  buy  two  and 
the  next  day  only  one  ticket — maybe  the  next  hour. 

Mr.  Oberstar.  The  gentleman's  time  has  expired.  We  will  have 
a  second  round  of  questions  if  other  Members  have  others.  I  have 
a  few  other  questions  I  want  to  pursue. 

When  first  ticket  dates  indicate  that  fares  may  go  up,  Mr.  Ruden, 
do  travel  agents  call  customers  who  have  made  travel  plans,  but 
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not  purchased  the  tickets,  to  let  them  know  about  the  increase  so 
they  can  buy  tickets  before  the  fare  goes  up? 

Mr.  Ruden.  Very  often  that  happens.  I  will  not  tell  the  commit- 
tee every  travel  agent  does  that  every  time,  but  the  travel  agent, 
like  most  other  businesses — and  certainly  small  businesses  who  are 
doing  retail  business — live  or  die  by  getting  repeat  business.  And 
the  way  you  get  repeat  business  is  to  take  care  of  your  clients.  That 
is  the  first  rule,  take  care  of  your  clients. 

So,  sure,  when  the  travel  agent  becomes  aware  a  move  is  about 
to  take  place  in  the  price  and  it  is  going  to  affect  business  he  al- 
ready has,  at  least  tentatively,  on  his  books,  most  travel  agents  are 
going  to  get  in  touch  with  those  folks  and  say,  here  is  what  is  hap- 
pening, here  is  what  we  understand  the  case  to  be  today;  and  it 
is  in  your  interest,  if  you  can  do  it,  to  commit  now  and  let  me  issue 
these  tickets  now,  so  we  can  lock  this  price  in  before  it  changes. 

Mr.  Oberstar.  Now,  following  on  that,  is  it  the  experience  of 
travel  agents — and  I  want  to  ask  the  Business  Travel  Association 
to  comment— is  that  when  there  are  first  ticket  dates  indicating 
that  fares  may  rise  and  the  consumer  learns  of  those  proposals,  do 
agents  experience  an  increase  in  calls  from  travelers  who  want  to 
buy  tickets  before  the  fares  go  up? 

Mr.  Ruden.  If  the  consumers  have  learned  that  same  informa- 
tion independently,  yes,  it  will  often  stimulate  calls  by  people  say- 
ing, well,  I  have  heard  there  is  going  to  be  a  big  increase,  and  I 
want  to  get  myself  locked  in  now  before  that  happens. 

Mr.  Oberstar.  Mr.  Buchheit. 

Mr.  Buchheit.  I  want  to  say,  from  a  corporate  standpoint,  that 
happens  frequently.  In  fact,  the  scenario  you  just  outlined,  if  the 
agency  we  use  knows  about  a  fare  increase  and  does  not  notify  a 
traveler  who  has  a  pending  reservation  and  he  incurs  a  higher  cost 
ticket,  the  agency  has  to  reimburse  us  the  difference. 

Mr.  Oberstar.  At  $15  million  a  year  in  ticket  purchases,  you 
have  a  big  stake  in  watching  those  increases  or  decreases. 

Mr.  Buchheit.  Yes,  indeed.  I  can  tell  you  also  the  travelers  in 
this  new  scenario,  if  it  goes  through,  the  agency  will  be  blamed 
when  the  price  goes  up  and  not  the  airlines;  and,  worse  yet,  maybe 
I  will  be  blamed. 

Mr.  Oberstar.  Worse  yet. 

Mr.  Buchheit.  But  the  travelers  will  insist  we  somehow  guaran- 
tee the  prices  when  they  have  a  reservation  in  place.  So  we  will 
be  faced  with  that  issue. 

Mr.  Oberstar.  There  are  computer  programs,  are  there  not,  that 
inform  travel  agents  when  passengers  with  reservations  should 
issue  tickets  to  avoid  fare  increases?  Is  that  right? 

Mr.  Ruden.  Yes,  sir,  there  are,  and  also  there  are  programs 
which  will  detect  the  existence  of  new  discounts. 

Mr.  Oberstar.  How  will  that  be  affected  by  elimination  of  first 
and  last  ticket  dates? 

Mr.  Ruden.  Well,  they  may  be  able  still  to  detect  the  existence 
of  new  discounts,  but  I  think  without  first  ticket  dates,  fare  in- 
creases, by  definition,  go  into  effect  instantly;  and  by  the  time  the 
computer  has  detected  the  increase,  it  is  too  late  to  do  anything  to 
avoid  it,  which  is  exactly  what  the  Justice  Department  wants. 
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So  to  that  extent,  those  computer  programs,  which  are  very  help- 
ful to  consumers  in  cases  where  tney  operate,  will  be  nullified. 
Their  effect  is  wiped  out. 

Mr.  Oberstar.  Well,  with  fares  changing  constantly,  100,000 
changes  a  day,  what  does  the  Justice  Department  think  their 
agreement  is,  to  maintain  fares  someone  decides  to  change? 

Mr.  Ruden.  Well,  that  is  the  problem,  Mr.  Chairman.  You  can 
look  at  isolated  instances  and  you  can  say,  gee,  it  looks  like  they 
started  with  three  or  four  different  positions  on  what  the  price 
ought  to  be,  and  they  ended  up  at  the  same  place;  and  you  could 
say,  well,  that  looks  an  awful  lot  like  an  agreement  to  me.  But  you 
cannot  stop  the  process  at  that  point  and  say,  well,  that  is  the 
agreed  fare.  Because  the  very  next  day  or  the  day  after  that  or  the 
next  week  after  that,  something  else  happens.  These  folks  are  al- 
ways putting  moves  on  each  other,  and  it  drives  travel  agents  crazy 
and  it  drives  consumers  crazy,  but  that  is  the  way  the  business  is. 

I  don't  know  what  Justice's  problem  with  that  is.  They  look  at 
these  little  scenarios  and  pull  a  few  pictures  out  of  a  motion  pic- 
ture, and  the  story  looks  one  way  when  you  only  take  a  few  frames 
out.  I  analogized  it  somewhere  else  to  trying  to  evaluate  a  river  by 
one  cup  of  water.  You  cannot  take  one  cup  out  of  the  river  and  ana- 
lyze the  river  on  the  basis  of  that  cup,  and  that  is  what  they  are 
trying  to  do. 

This  is  among  the  most  dynamic  marketplaces  in  the  world,  and 
one  of  the  most  perfect  in  the  sense  of  the  theory  of  competition 
in  which,  as  Mr.  Landry  emphasized,  it  has  more  information — 
more  accurate  information  and  more  timely  information — available 
to  consumers  than  almost  anything  else — and  easier  to  get  to, 
much,  much  easier  to  get  to.  There  are  32,000-plus  outlets  around 
the  country  aside  from  the  airline  distribution  outlets,  where  you 
can  call  and  get  the  whole  story;  and  there  are  not  many  other  in- 
dustries that  nave  that  kind  of  access  to  information  today. 

One  is  prone  to  speculate  that  Justice  has  some  problem  with 
that. 

I  think  they  are  going  to  ultimately  run  into  that  realization, 
that  what  they  are  doing  is  dealing  with  the  very  fundamental 
roots  of  how  a  perfect  marketplace  works. 

Mr.  Oberstar.  How  long,  Mr.  Landry,  has  the  Airline  Tariff  Pub- 
lishing Company  been  in  existence? 

Mr.  Landry.  It  would  be  a  guess  on  my  part,  but  I  believe  it  goes 
back  20  years  at  least.  In  fact,  I  think  probably  25,  27  years.  I 
think  it  came  out  in  the  mid-1960s;  I  believe  mid-1960s,  OK.  My 
memory  was  fairly  good,  1965. 

Mr.  Oberstar.  This  is  at  the  heart — this  service  that  airlines  es- 
tablished for  each  other  and  for  travel  agents  is  at  the  heart  of  the 
Justice  Department  case;  is  it  not? 

Mr.  Landry.  Yes. 

Mr.  Oberstar.  In  the  traditional  conspiracy,  two  people  are  talk- 
ing or  more  are  talking  to  each  other 

Mr.  Landry.  Right. 

Mr.  Oberstar  [continuing].  About  fixing  prices.  In  this  case,  it 
is  two  or  more  computers  talking  to  each  other  that  are  fixing 
prices,  according  to  the  Justice  Department? 

Mr.  Landry.  According  to  them,  yes. 


41 

Mr.  Oberstar.  The  Justice  Department  charge  is  that  "Using  the 
ATP  fare  dissemination  system,  the  airline  defendants  participated 
in  a  complex  interpretive  and  essentially  private  exchange  of  future 
fare  information  with  the  purpose  and  effect  of  reaching  agree- 
ments on  price.  Using,  among  other  things,  first  and  last  ticket 
dates  and  footnote  designators,  they  exchanged  clear  and  concise 
messages  setting  forth  the  fare  changes  that  each  preferred." 

And  they  go  on — to  close  the  quote,  they  go  on  to  say  that  what 
happens  is,  a  fare  is  set  out  there  as  a  floater.  If  it  is  not  good 
enough,  the  computers  do  the  conspiring  and  bring  that  fare  back 
down  again. 

Is  that,  in  fact,  what  is  happening? 

Mr.  Landry.  There  must  be  a  lesson  here,  if  you  get  a  conspiracy 
among  computers,  it  is  a  gang  who  couldn't  shoot  straight,  because 
certainly  the  outcome  has  not  been  to  the  financial  success  of  the 
airline  industry. 

Most  critics  have  said  in  the  last  couple  of  years  that  the  prices 
were  too  low,  that  they  were  below  cost;  and  certainly  that  is  not 
the  traditional  outcome  of  a  pricing  conspiracy. 

Mr.  Oberstar.  Well,  let's  assume  that  the  computers  are  the  cul- 
prit and  the  Justice  Department  succeeds  in  its  argument  that  the 
airlines,  through  their  computers,  have  an  agreement  to  fix  prices. 
What  kind  of  remedy  can  the  court  establish  to  prevent  recurrence 
of  illegal  agreements  without  banning  first  and  last  ticket  dates? 

Mr.  Landry.  Frankly,  I  think — well,  I  don't  have  an  answer  to 
that,  Mr.  Chairman.  I  think  that — the  alarming  thing  to  me  in  the 
Justice  Department's  analysis  of  what  is  going  on  here  is  that  they 
talk  about  the  impact  between  airlines  without  really  looking  in 
depth  at  the  impact  upon  consumers. 

I  think  that  these  devices  are  the  ultimate  use  of  modern  tech- 
nology to  inform  the  consumer  of  everything  that  he  should  know 
in  order  to  make  an  informed  judgment.  I  don't  know  what  remedy 
the  courts  could  construct  that  would  preserve  that  information  for 
the  benefit  of  the  consumer;  and  I  also  suggest  to  you  that  the  ver- 
dict is  not  in  yet  as  to  whether  there  has  been  any  conspiracy  here. 

Mr.  Oberstar.  That  is  true. 

Ms.  Dunn? 

Ms.  Dunn.  Thank  you,  Mr.  Chairman. 

Let  me  just  clear  something  up  in  my  own  mind.  It  sounds  to  me 
like  Justice  does  not  want  the  airline  industry  or  the  travel  agents 
to  inform  the  consumer  of  when  a  cost  changes  or  increases.  So  if 
I  had  a  constituent  or  if  I  met  someone  out  here  and  told  them  to 
visit  Mount  Ranier  in  my  district,  they  would  call  and  get  a  res- 
ervation on  an  airplane  and  go  down  the  next  day  and  find  out 
maybe — where  they  were  promised  $500,  maybe  the  next  day  it 
will  cost  $1,000  for  their  family  to  fly  out.  Is  that  true?  Could  that 
happen? 

Mr.  Ruden.  Absolutely.  That  is  the  whole  problem  in  a  nutshell, 
and  that  happens  millions  of  times  a  year. 

Travel  agents  alone  in  1992  issued  155  million  tickets,  and  a 
very  significant  number  of  those — most  of  those,  probably — for  dis- 
counts; and  a  very  high  percentage  of  them  are  affected  by  this 
process  we  are  talking  about. 
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Ms.  Dunn.  Well,  I  think  that,  combined  with  some  of  the  other 
problems  we  have  heard  about  the  airline  industry  these  days — the 
vacancy  of  seats  and  all  the  other  problems  that  are  going  to  be 
discussed  by  Mr.  Oberstar's  commission — I  think  this  is  one  we 
have  to  go  after.  I  think  it  is  a  real  problem. 

Mr.  Oberstar.  We  could  pursue  this  extensively.  I  would  like  to 
close  with  this  panel — oh,  Mr.  Collins.  Go  ahead. 

Mr.  Collins.  Yes,  Mr.  Chairman,  I  want  to  go  back  to  Mr. 
Sinick. 

On  that  initial  suit  in  the  settlement  and  the  certificates,  would 
you  kindly  explain  that  a  little  bit,  how  the  certificates  work?  Are 
they  comparable  to  all  airlines'  tickets  or  what? 

Mr.  Sinick.  I  am  probably  one  that  is  not  sufficiently  conversant, 
Congressman,  to  feel  very  comfortable.  I  would  want  to  give  you  an 
accurate  answer;  I  want  the  consumer  to  make  the  informed  choice, 
and  I  don't  have  all  the  details. 

As  a  general  matter,  I  believe  the  conditions  will  be  the  same  for 
the  most  part  for  all  airlines  whose  names  will  be  on  the  certifi- 
cates. We  certainly  can  provide  you  with  a  specific,  written  answer 
to  that  question,  and  I  just  don't  want  to  misstate  the  facts. 

Mr.  Collins.  The  point  I  was  getting  to,  has  the  Justice  Depart- 
ment agreed  to  allowing  other  participants,  other  airlines,  to  be 
named  on  the  certificates? 

Mr.  Sinick.  The  judge  did;  that  is  correct. 

Mr.  Ruden.  Mr.  Collins,  if  I  might,  the  Justice  Department  was 
not  a  party  to  that  case  at  all. 

Mr.  Collins.  It  was  a  class  action  suit  by  consumers,  that  is 
right,  but  the  judge  did  allow  others  to  be  participants  in  it. 

Mr.  Sinick.  A  very  esteemed,  respected  judge  in  Atlanta,  I  might 
add. 

Mr.  Collins.  The  same  one  that  would  have  ruled  in  your  be- 
half? 

Mr.  Sinick.  That  is  correct. 

Mr.  Oberstar.  I  just  want  to  get  your  comments  in  closing  this 
panel. 

From  the  standpoint  of  the  people  who  are  faced  with  the  daily 
job  of  issuing  tickets,  serving — whether  in-house  business  travelers 
or  general  public  travelers — how  can  you  establish  a  system  in 
which  there  is  some  reliability  in  fares?  How  can  you  avoid  this  ap- 
pearance of  conspiracy  through  the  ATP  and  still  have  fare  infor- 
mation available  to  the  traveling  public  in  such  a  way  that  consum- 
ers will  feel  confident  they  can  buy  a  ticket  and  rely  upon  it? 

Mr.  Ruden.  Well,  what  looks  like  conspiracy  may  be  perfectly 
normal;  and  indeed  I  am  here  to  say  I  believe  it  is  perfectly  normal 
commercial  behavior.  It  can  be  dressed  up  to  look  like  a  conspiracy 
is  going  on  all  over  the  place,  that  the  airlines  spend  all  their  time 
trying  to  do  this,  but  since  this  behavior  is  normal  behavior  in 
many,  many  industries,  I  think  that  is  a  difficult  case  to  make. 

One  of  the  things,  Mr.  Chairman,  that  is  a  big  concern  to  us,  is 
that  our  industry,  as  many  others,  are  beset  with  what  are  called 
"travel  scams,"  and  travel  scams  extract  an  estimated  $40  billion 
from  the  public,  cheat  them  out  of  $40  billion  a  year,  making  all 
kinds  of  wild  promises  and  delivering  little.  One  of  the  principal 
characteristics  of  traveling  scams  is  buy  it  now,  give  us  the  credit 
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card  number  right  now,  seats  are  going,  prices  may  go  up,  you  may 
miss  out  on  this  opportunity  of  a  lifetime.  And  astonishingly,  but 
truthfully,  millions  of  Americans  fall  prey  to  this  kind  of  high-pres- 
sure sales  tactic  every  year. 

If  Justice  gets  its  way,  its  seems  to  us,  in  looking  at  the  future 
and,  again,  subject  to  all  the  qualifications  about  trying  to  predict 
the  future,  we  are  going  to  be  in  an  environment  in  which  consum- 
ers, in  order  to  protect  themselves,  are  going  to  have  to  make  im- 
mediate commitments;  and  they  are  going  to  be  having  a  difficult 
time  distinguishing  legitimate  fare  offerings  from  scams.  They  are 
going  to  look  a  lot  alike.  They  will  get  pressure,  justifiable  pressure 
from  their  travel  agent  or  from  the  reservation  agencies  at  the  air- 
lines to  do  it  now,  book  now,  commit  now,  pay  now  in  order  to  pro- 
tect yourself,  because  who  knows  what  is  going  to  happen  tomor- 
row, or  even  this  afternoon. 

It  is  a  very  troublesome  thing  to  have  a  sort  of  pressure  environ- 
ment develop  into  an  atmosphere  in  which  the  public  has  come  to 
be  accustomed  and  comfortable  with  the  opportunity  to  talk  to  a 
travel  agent  two,  three,  four  times,  or  in  the  case  of  those  few  who 
use  airline  direct  reservation  systems  to  call  back  and  explore  op- 
tions. And  now  they  will  be  at  risk  if  they  do  that;  ana  we  are 
going  backwards  in  an  industry  that  cannot  afford  to  go  backwards 
anymore. 

Mr.  Oberstar.  On  that  note,  I  think  it  is  appropriate  to  close 
this  panel  and  call  the  next  one  up. 

Thank  you  very  much  for  a  very  thoughtful — troubling  but 
thoughtful  testimony. 

Mr.  Ruden.  Thank  you. 

Mr.  Landry.  Thank  you. 

Mr.  Oberstar.  I  would  like  to  invite  our  second  panel  to  come 
forward,  and  that  panel  consists  of  Mr.  Cornish  Hitchcock,  Attor- 
ney for  Public  Citizen;  Mr.  Allan  Plank,  Management  Director  of 
Travel  Services  for  the  American  Automobile  Association;  Ms. 
Linda  Golodner,  President  of  the  National  Consumers  League;  and 
Mr.  Paul  Bessel,  President  of  the  Association  of  Retail  Travel 
Agents,  and  his  two  associates. 

TESTIMONY  OF  CORNISH  HITCHCOCK,  ATTORNEY  FOR  PUB- 
LIC CITIZEN;  ALLAN  PLANK,  MANAGEMENT  DIRECTOR  OF 
TRAVEL  SERVICES,  AMERICAN  AUTOMOBILE  ASSOCIATION; 
LINDA  GOLODNER,  PRESIDENT,  NATIONAL  CONSUMERS 
LEAGUE;  PAUL  BESSEL,  PRESIDENT,  ASSOCIATION  OF  RE- 
TAIL  TRAVEL  AGENTS,  ACCOMPANIED  BY  ADRIANE  GREEN, 
CHAIRMAN,  AND  CHUCK  COVINGTON,  VICE  CHAIRMAN 

Mr.  Oberstar.  Mr.  Hitchcock,  we  will  begin  with  you  and  wel- 
come to  our  hearing  and  thank  you  for  being  with  us  today. 

Mr.  Hitchcock.  Thank  you,  Mr.  Chairman  and  Members  of  the 
subcommittee.  Over  the  years  I  have  had  the  opportunity  to  appear 
before  this  subcommittee  on  a  number  of  occasions  to  discuss  a 
number  of  issues,  and  today's  appearance  certainly  marks  a  first, 
namely  the  first  time  I  have  appeared  here  to  be  raising  questions 
about  a  government  antitrust  initiative.  It  will  hopefully  be  the  last 
in  that  capacity. 
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As  I  have  indicated  in  our  prepared  statement,  we  have  some 
skepticism,  at  best,  that  on  the  present  record  the  proposed  settle- 
ment we  have  been  discussing  is  really  going  to  benefit  the  flying 
public;  and  I  think  there  is  evidence  that  approval  of  the  partial 
settlement  may  threaten  some  of  the  conveniences  and  savings  con- 
sumers enjoy  when  they  buy  airline  tickets. 

There  is  one  point  I  want  to  make  about  purchasing  tickets 
which  makes  it  different  from  many  other  consumer  purchases. 
When  you  buy  air  transportation,  you  normally  do  so  days,  weeks, 
months  before  you  actually  fly.  You  may  have  to  put  your  money 
on  the  table  immediately,  but  you  don't  get  the  present  enjoyment 
of  that  purchase.  It  is  not  like  going  to  Sears  and  buying  a 
consumer  appliance  or  a  commodity  that  you  can  take  home  with 
you;  you  have  to  wait.  And  because  consumers  buy  air  transpor- 
tation before  they  actually  use  it,  they  may  prefer  to  defer  payment 
as  long  as  possible,  particularly  if  they  are  putting  it  on  a  credit 
card  where  there  are  revolving  interest  charges  that  begin  on  the 
date  of  the  transaction. 

The  airlines  recognize  this  fact  and  let  people  make  reservations 
in  advance,  but  defer  charging  them  until  they  actually  pay  for  the 
ticket,  and  the  fare  the  consumer  pays  is  the  fare  in  effect  on  the 
date  the  purchase  is  made.  And  as  this  morning^  testimony  indi- 
cated, that  practice  goes  back  well  before  economic  deregulation  as 
a  practice  in  the  trade. 

Where  we  disagree  with  our  friends  in  the  Department  is  on  the 
value  of  the  first  ticket  date  and  the  last  ticket  date.  They  allow 
you  to  find  out  when  existing  fares  are  going  to  go  up,  and  to  learn 
now  long  current  short-term  discounts  are  going  to  last.  They  give 
people  the  opportunity  to  enjoy  the  convenience  of  deferred  pay- 
ment and  to  avoid  unwanted  price  hikes. 

As  you  are  aware,  when  you  buy  a  ticket,  many  times  the  agent 
will  tell  you,  "You  had  better  make  your  purchase  by  Friday  be- 
cause prices  are  going  up  Saturday";  and  you  can  plan  accordingly. 
And  it  is  particularly  important  to  have  that  kind  of  ability  with 
respect  to  proposed  ticket  hikes.  Unlike  discount  fares  that  the  air- 
lines widely  trumpet  through  advertising,  airlines  rarely  take  out 
a  full  page  ad  to  apprise  consumers  of  first  ticket  date  information 
by  advertising  that  prices  are  going  up.  That  is  something  you  need 
to  find  out  from  the  agent,  hopefully  before  they  actually  do. 

The  Department  of  Justice  filed  a  competitive  impact  statement 
which  ignores,  in  our  view,  the  types  of  conveniences  and  savings 
that  are  possible  under  this  regime,  and  we  may  end  up  in  a  situa- 
tion where  a  customer,  habituated  to  this  type  of  practice,  will  say 
to  an  agent:  "How  long  do  I  have  to  buy  the  ticket;  I  saw  something 
in  the  press  about  prices  going  up."  And  the  agent  will  be  forced 
to  say,    I  don't  know." 

The  Department  seems  willing  to  accept  this  and  says,  "What 
you  should  do  is  make  your  reservation  and  put  your  money  down 
right  on  the  spot."  That  is  something  they  contemplate  will  happen. 
They  also  say,  "Well,  maybe  some  airlines  might  give  you  a  24-hour 
grace  period  or  something  like  that."  But  they  make  it  quite  clear 
that  the  ban  on  advance  information  is,  in  their  word,  "absolute," 
as  Congresswoman  Dunn's  question  in  the  colloquy  before  indi- 
cated. 
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Now,  for  many  of  the  same  reasons  that  we  are  concerned  about 
the  lack  of  advance  information  about  first  ticket  dates,  which 
tends  to  deal  with  fare  increases  and  changes  in  existing  fares,  we 
are  questioning  whether  passengers  benefit  from  the  restrictions  on 
disclosure  of  last  ticket  date,  which  tends  to  affect  short-term  dis- 
counts. 

The  airlines  often  will  offer  restricted  deep  discount  fares  as  a 
way  of  filling  empty  seats  during  slow  travel  times,  and  an  expira- 
tion date  is  helpful  from  their  standpoint  to  avoid  selling  too  many 
seats  at  the  low  prices.  Price-sensitive  passengers  want  to  know, 
"How  much  longer  do  I  have?"  Indeed,  I  think  the  Department  rec- 
ognizes that  there  is  a  need  for  some  advance  information,  because 
they  are  willing  to  let  airlines  say,  the  last  date  is  the  23rd,"  or 
'The  last  date  is  the  25th."  They  realize  there  is  some  consumer 
value,  at  least  in  this  respect,  for  the  last  ticket  date  though  not 
for  first  ticket  date. 

Where  we  have  some  concerns  is  with  the  proposal  that,  first,  an 
airline  has  to  take  out  an  advertisement  in,  quote,  "media  of  gen- 
eral circulation"  or  "mass  mailings,"  and  be  certain  its  advertise- 
ment is  designed  to  "directly  reach  a  meaningful  number  of  poten- 
tial customers  likely  to  purchase  the  promotional  fare."  These  are 
phrases  that  lawyers  love  because  they  are  ambiguous  and  their 
meaning  may  have  to  be  fleshed  out  in  litigation.  But  for  the  aver- 
age traveler  it  is  not  clear  how  much  they  will  let  consumers  be 
able  to  find  out  particular  fares. 

We  gave  an  example  in  the  testimony.  Suppose  an  airline  takes 
out  a  full  page  ad,  lists  a  series  of  fares,  and  one  of  the  cities  they 
mention  is  Hartford,  Connecticut,  but  they  don't  say  New  Haven. 
Can  the  agent  give  you  any  information  about  New  Haven? 

Suppose  someone  calls  up  and  agent  and  says,  "I  want  to  go  to 
New  Haven,  do  they  have  that  $199  fare?"  and  the  agent  says, 
"yes."  The  customer  then  asks  the  question,  "How  long  do  I  have 
to  purchase  that;  what  is  the  expiration  date?"  The  response:  "I 
can't  tell  you.  But  if  you  want  to  go  to  Hartford,  which  is  50  miles 
away  and  drive  to  get  back  to  New  Haven,  you  can  pick  up  your 
ticket  as  late  as  the  23rd."  Those  are  some  of  the  sorts  of  anomalies 
that  might  take  place  under  the  proposal  with  respect  to  last  ticket 
date. 

Now,  these  are  the  concerns  that  gave  us  some  pause  when  we 
first  looked  at  the  Department's  analysis,  and  we  raised  them  dur- 
ing the  public  comment  period. 

You  had  a  colloquy  with  Mr.  Ruden  early  this  morning  about  the 
Department's  response  that  this  ticket  date  information  is  not  ter- 
ribly valuable  to  consumers,  that  it  is  inaccurate  50  percent  of  the 
time.  I  think  he  gave  some  good  answers  to  that.  First,  the  infor- 
mation does  get  out  there  and,  second,  in  the  real  world,  the  air- 
lines don't  move  up  the  last  date  for  ticket  increases. 

I  cannot  recall  a  consumer  ever  writing  us  a  letter  or  complain- 
ing that  the  agent  told  him  or  her  that  the  last  date  to  buy  this 
fare  was  the  25th,  and  the  price  increase,  in  fact,  was  moved  up 
to  the  22nd,  and  the  consumer  lost  out  in  the  interim.  We  don't  get 
complaints  like  that.  Most  comments  are  in  the  other  direction, 
where  the  agent  says,  "The  last  date  for  the  price  increase  was  sup- 
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posed  to  be  the  22nd,  but  now  it  has  been  pushed  back  to  the  31st." 
You  don't  find  people  getting  caught  in  the  middle  in  that  fashion. 

So  I  think  that  the  argument  that  this  information  is  too  inac- 
curate to  be  useful  is  simply  not  made. 

The  other  point  is  this:  The  Department  focuses  most  of  its  re- 
sponse to  these  criticisms  on  the  last  ticket  date,  which  is  not  the 
right  place  to  focus,  because  they  are  saying,  "Sure,  you  can  get  the 
last  ticket  date  in  certain  instances  as  long  as  it  is  in  the  news- 
paper." In  our  view,  where  you  have  the  problem  is  where  existing 
fares  are  going  up,  no  advance  notice,  there  is  no  newspaper  adver- 
tisement of  it,  and  you  may  find  out  the  hard  way. 

So  these  are  some  of  the  concerns  we  have  that  I  don't  think  are 
fully  addressed  in  the  response  that  was  filed  with  the  court. 

I  also  want  to  deal  with  this  issue  at  a  more  general  level.  I 
think,  as  the  discussion  with  the  earlier  panel  indicates,  there 
seems  to  be  in  this  case  a  collision  between  antitrust  theory  and 
computer  technology.  One  of  the  things  which  I  have  been  periodi- 
cally asked  over  the  years  from  people,  about  airline  pricing  and 
so  forth,  is,  "Why  do  all  the  airlines  charge  all  the  same  price?  How 
come  Airline  A  doesn't  charge  $10  less  than  Airline  B?  How  come, 
whenever  you  call  the  travel  agent,  it  is  always  the  same?"  I  think 
the  reason  is  because  of  the  technology  and  the  speed  with  which 
pricing  information  travels. 

Buying  an  airline  ticket  is  not  like  buying  tires.  You  don't  have 
to  go  to  three  or  four  stores  to  find  out  what  the  prices  are  and 
learn  who  has  the  best  price  or  find  out  that  Goodyear's  are  selling 
better  than  Firestone's  over  here.  It  is  the  same  thing  buying  tick- 
ets. You  don't  have  to  go  to  three  or  four  travel  agents  or  three  or 
four  airlines. 

And  what  that  means,  though,  is  this.  Let's  assume  we  are  in  a 
market  where  all  the  airlines  are  charging  $250.  Airline  A  drops 
the  price  to  $199.  The  competitors  don't  say  "Oh,  ho,  some  of  our 
competitors  won't  find  out  about  that  decrease,  so  we  can  keep  our 

?rice  up  at  $250  and  hope  to  garner  people  at  the  higher  price." 
he  airlines  realize,  as  soon  as  the  $199  fare  hits  the  streets,  pas- 
sengers are  going  to  find  out  about  it — agents  will  tell  them  about 
it — and  they  need  to  drop  their  prices  too. 

That  is,  to  some  of  us,  an  example  of  a  competitive  marketplace, 
where  people  are  able  to  find  out  what  is  going  on,  where  you  do 
have  that  kind  of  price-matching  and  where  consumers  are  not 
hung  up  in  a  situation  where  I  paid  $250  over  here,  where  if  I  had 
gone  to  this  agent  over  here,  I  could  have  gotten  it  for  $199.  That 
is  not  the  way  it  works. 

The  question  is:  Is  that  an  indication  the  system  is  not  working 
or,  as  the  Justice  Department  suggests,  are  we  dealing  with  com- 
puter technology  that  is  so  flawed  it  is  necessary  to  step  in  and  put 
some  restrictions  on  the  ability  of  the  airlines  to  communicate 
information  and  have  that  information  get  around  rapidly  to 
consumers? 

Mr.  Oberstar.  Let  me  interrupt  you  there,  which  I  generally 
don't  like  to  do  when  a  witness  is  giving  testimony,  but  if— taking 
your  analogy  of  automobile  tires,  if  all  of  the  tire  dealers  in  a  par- 
ticular area  had  all  their  information  on  a  computer  screen  and  a 
consumer  could,  let's  say,  as  they  do  in  France,  use  the  electronic 
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yellow  pages,  call  up  the  information  and  decide  which  30,000-mile 
or  40,000-mile  tire  offered  the  best  price,  and  the  dealerships  all 
had  that  same  information  and  they  adjusted  their  prices  as  soon 
as  Goodyear  went  up  or  Firestone  went  down,  would  that  be  the 
same  kind  of  situation  that  the  Justice  Department  is  trying  to  get 
to  here? 

Mr.  Hitchcock.  What  Justice  is  saying,  as  I  understand  the 
complaint,  is  that  there  are  some  things  going  on  behind  the  scenes 
you  don't  know  about  that  restrain  competition  or  keep  sales  and 
discounts  from  taking  effect.  But  yes,  it  is  the  same  general  prin- 
ciple you  mention,  that  consumers  are  able  to  save  time;  and  by 
saving  time,  they  also  get  the  benefit  of  being  able  to  save  money. 

Usually  the  situation  is  that  if  you  want  to  save  money,  you  have 
to  put  out  more  time  and  more  effort  to  find  out,  to  call  the  three 
or  four  stores  to  find  out.  Here  you  save  time  with  one  phone  call, 
and  the  airlines  match  each  other  so  you  have  a  competitive  dy- 
namic. There  may  be  some  individual  problems,  but  as  I  think,  as 
we  said  in  our  comments,  and  this  is  not  a  perfect  analogy,  that 
we  are  talking  here  about  problems  at  the  wholesale  level,  if  you 
will,  but  the  solution  really  is  designed  to  hit  consumers  at  the  re- 
tail level. 

That  is  not  a  perfect  comparison,  but  Justice  is  talking  about 
problems  behind  the  scenes  and  trying  to  deal  with  it  with  a  solu- 
tion that  affects  consumers  when  they  call  the  travel  agent. 

I  did  have  one  final  thought.  The  ultimate  question  is,  in  the 
final  analysis,  How  is  Congress  or  anyone  else  supposed  to  judge 
if  there  is  an  antitrust  violation  here?  You  have  had  a  lot  of  an- 
swers this  morning,  and  I  am  not  sure  I  can  necessarily  answer 
them  better,  but  I  think  there  is  a  mechanism  to  find  out. 

Government  antitrust  litigation  is  different  from  any  other  type 
of  suits  because  there  is  a  statute  Congress  passed  20  years  ago  re- 
quiring the  Department  to  put  on  the  table  all  "determinative  evi- 
dence" in  support  of  a  particular  proposal.  As  best  as  we  can  deter- 
mine, that  has  not  been  done  here.  But  I  think  if  Justice  were  to 
make  the  documents  in  question  available  under  the  Tunney  Act, 
that  the  subcommittee  and  everyone  else  who  is  interested  would 
be  able  to  look  at  the  evidence  and  make  an  informed  judgment. 

I  would  point  out  that  we  have  been  consistent  on  this  point.  In 
the  class  action  suit  in  Atlanta — we  appeared  in  that  case — I  filed 
a  motion  five  or  six  months  ago  saying  all  the  information  here 
which  shows  whether  or  not  there  is  price-fixing  ought  to  be  made 
public;  even  if  the  class  action  suit  is  over,  these  are  the  issues 
which  this  subcommittee  and  others  have  looked  at,  and  there 
should  be  as  full  a  public  record  as  possible.  And  interestingly 
enough,  the  airlines  did  not  oppose  unsealing  all  those  documents 
that  would  provide  some  sort  of  analysis  or  information  here. 

Our  motion  has  not  yet  been  decided  by  the  judge,  but  I  think 
getting  all  the  facts  on  the  table  is  the  key  first  step  for  this  sub- 
committee so  that  the  issues  here  can  be  approached  on  the  basis 
of  fact  and  not  just  theory. 

Mr.  Oberstar.  Thank  you  very  much.  That  is  a  very  thoughtful 
and  very  well-prepared  statement. 
Mr.  Plank. 
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Mr.  Plank.  Thank  you,  Mr.  Chairman.  I  am,  for  the  record, 
Allan  Plank,  Planning  Director  of  Travel  Services  for  the  American 
Automobile  Association. 

First  of  all,  on  behalf  of  AAA,  let  me  express  my  appreciation  for 
this  opportunity  to  present  our  views  on  the  proposed  consent  de- 
cree in  the  Justice  Department's  price-fixing  suit  against  eight  air- 
lines and  the  Airline  Tariff  Publishing  Company. 

As  a  point  of  information,  AAA  serves  more  than  33  million 
members  in  North  America  by  providing  travel  information  and 
services  in  all  modes  of  travel.  Our  members  depend  upon  AAA  for 
accurate  and  useful  information  in  all  phases  of  their  travel — from 
making  airline  reservations  to  routing  automobile  travel,  from  pro- 
viding information  on  destinations  to  making  hotel  and  camp- 
ground reservations. 

AAA's  travel  agency  services  are  also  offered  to  and  available  to 
the  general  public.  In  1992,  our  800-plus  travel  agency  locations 
booked  more  than  2.7  million  domestic  air  passengers,  representing 
over  $750  million  in  sales. 

I  will  note  at  this  point  that  we  are  primarily  a  leisure  travel 
agency;  about  80  percent  of  our  business  deals  with  vacation  travel 
rather  than  business  travel. 

In  short,  AAA  for  many  years  has  embraced  a  mission  of  provid- 
ing to  our  millions  of  members  and  the  traveling  public  information 
they  can  rely  upon  to  be  accurate,  useful  and  timely. 

Because  of  that  mission,  AAA  is  very  concerned  about  the  Justice 
Department's  proposed  consent  decree  in  its  price-fixing  suit 
against  eight  airlines  and  the  Airline  Tariff  Publishing  Company. 
We  strongly  believe  that  the  proposal  would  deny  travelers  the 
basic  airfare  information  they  need  to  make  informed  air  travel 
purchases.  AAA  is  concerned,  in  attempting  to  fix  an  alleged  airline 
price  signaling  problem,  Justice  has  instead  punished  airline  pas- 
sengers by  depriving  them  of  needed  and  desired  information  about 
when  fare  prices  will  rise  and  fall,  or  when  airfare  sales  start  and 
end. 

Leisure  travel  plans  especially  are  seldom  decided  in  a  matter  of 
hours.  Airline  consumers  usually  want  to  know  ahead  of  time  when 

E rices  will  rise,  so  they  can  plan  their  travel  and  buy  their  tickets 
efore  the  increase  takes  effect.  Similarly,  to  take  advantage  of  a 
sale,  airline  consumers  want  to  know  when  it  will  take  effect  and 
expire. 

In  a  recent  AAA  travel  agency  focus  group,  one  consumer  ex- 
plained that  his  family  is  able  to  take  as  many  airline  trips  as  they 
do  because  they  ask  their  travel  agencies  to  watch  for  good  fare 
deals.  Then  they  purchase  the  airline  ticket  when  they  know  the 
fare  will  be  the  best  value. 

The  starting  and  ending  dates  are  key  to  our  ability  as  agents 
to  do  that,  in  our  opinion. 

The  Justice  Department's  proposed  consent  decree  would  deprive 
consumers  of  this  information  by  forcing  major  airlines  to  eliminate 
first  ticketing  dates  and  in  some  cases  last  ticketing  dates  in  the 
computer  reservation  system. 

Air  travel  consumers  continue  to  prefer  dealing  with  travel 
agents  in  purchasing  airline  tickets.  Over  80  percent  of  all  airline 
travel  is  booked  by  the  32,000  travel  agents  in  this  country.  Con- 
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sumers  trust  agents  to  find  the  price,  routing,  time  of  flight  that 
best  suits  their  needs.  They  rely  on  agents  to  help  them  plan  other 
parts  of  their  trip  as  well. 

Under  the  Justice  Department's  proposal,  travel  agents  and  air- 
line personnel  will  be  able  to  professionally  counsel  such  consum- 
ers. When  consumers  ask  an  airline  or  a  travel  agent  what  will  be 
the  fare  tomorrow,  and  are  told,  I  don't  know — which  is  the  answer 
we  would  have  to  give  in  most  cases— consumer  confidence  in  the 
professionalism  of  our  industry,  we  believe,  will  be  greatly  under- 
mined. 

An  airline  passenger's  ability  to  plan  ahead  will  be  stripped  away 
in  addition  to  that.  The  consumer  may  pay  a  higher  fare  than  he 
or  she  would  have  had  to,  regardless  of  which  source  he  contacts. 
As  noted  in  the  first  panel,  there  are  penalties  for  having  to  cancel 
a  ticket  issued  under  a  restricted  fare  basing.  So  the  consumer  will 
encounter  additional  cost  to  take  advantage  of  a  lower  fare  which 
may  go  on  sale  two  days  after  they  purchased  their  ticket. 

Because  of  this  confusion  and  unpredictability,  consumers  may 
find  themselves  continually  modifying  and  altering  their  plans, 
causing  travel  planning  around  price  to  be  even  more  chaotic  than 
it  already  is.  Consumers  of  other  products,  from  groceries  to  auto- 
mobiles, have  easy  access  in  the  majority  of  cases  to  advance  price 
information  on  those  products.  To  deprive  airline  passengers  of  the 
same  kind  of  information  when  they  purchase  air  travel  is  illogical 
and  ultimately  unfair  to  them. 

Rather  than  having  complete  information  on  air  fares  before 
making  a  purchase,  consumers  will  be  forced  to  purchase  an  al- 
ready expensive  product  with  no  indication  of  whether  its  price  will 
rise  or  fall  the  next  day. 

The  Justice  Department  would  allow  fare  changes  to  be  an- 
nounced in  computer  reservation  systems  provided  the  fares  have 
been  advertised  in  the  general  media.  This  is  of  little  use,  however. 
It  is  no  secret  that  airlines  are  seeking  to  lower,  not  increase,  costs, 
including  advertising  costs.  Moreover,  the  delay  between  the  time 
the  fare  is  advertised  and  when  it  is  loaded  into  the  CRS  would  re- 
sult in  a  situation  where  the  air  travel  consumer  may  read  of  a 
price  change  in  the  newspaper  but  then,  when  he  calls  to  make  a 
reservation,  the  airline  or  travel  agent  may  not  know  about  it  yet, 
creating  even  more  confusion  and  controversy. 

I  believe  this  morning  earlier,  Mr.  Chairman,  you  made  a  point 
that  the  Justice  Department  meant  simultaneous  posting.  That 
would  not  necessarily  solve  the  problem,  because  we  might  not  be 
aware  of  the  fare  at  the  time  the  consumer  calls,  not  having  either 
seen  it  in  the  newspaper  or  brought  that  particular  fare  up  on  the 
CRS  system. 

The  Department  of  Transportation  recently  released  data  show- 
ing that  consumer  complaints  about  overall  airline  service  reached 
an  all-time  low  in  1992.  However,  complaints  about  fares  increased 
6.4  percent  over  1991.  The  DOT  states  that  fare  complaints  rep- 
resent the  biggest  change  in  any  of  DOT's  complaint  categories 
during  the  last  three  years  and  likely  reflects  the  roller  coaster  ride 
fare  levels  that  ticketing  rules  have  experienced. 

Indeed,  one  of  AAA's  own  travel  attitude  monitor  studies  found 
overall  the  most  serious  problems  perceived  by  air  travelers  in 
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1992  were  air  fares  and  safety.  Thirty-four  percent  of  air  travelers 
questioned  in  July  considered  air  fares  to  be  a  problem  facing  con- 
sumers today  compared  to  23  percent  in  1991  and  7  percent  in 
1990. 

AAA  firmly  believes  that  the  Justice  Department's  proposed  con- 
sent decree  will  simply  exacerbate  the  confusion  and,  therefore,  the 
complaints  about  fares.  In  short,  AAA  believes  the  proposed  con- 
sent decree  is  worse  than  the  problem  it  seeks  to  solve.  While  the 
system  now  in  place  may  not  work  perfectly,  it  serves  the  public's 
needs  better  than  the  proposed  decree. 

AAA  does  not  condone  price-fixing.  We  believe  our  members  and 
the  traveling  public  deserve  a  fair,  competitive  system  through 
which  to  purchase  air  travel.  Based  on  what  we  have  seen,  how- 
ever, AAA  is  not  convinced  that  the  Justice  Department  has  dem- 
onstrated convincingly  that  the  public  has  been  disadvantaged  by 
airlines  providing  advance  notice  in  the  CRS  system  of  air  fares. 

Rather  than  implementing  the  consent  decree,  AAA  believes  the 
current  system  of  price  advertising  information  should  be  revisited 
to  determine  whether  it  truly  constitutes  a  disservice  and  rep- 
resents actual  harm  to  air  travelers.  The  potential  harmful  impact 
on  air  travel  consumers  of  the  proposed  consent  needs  to  be  meas- 
ured against  the  actual  harm  to  consumers  under  the  current  sys- 
tem. 

I  might  note  in  closing,  Mr.  Chairman,  that  we  are  very  pleased 
you  and  the  subcommittee  have  convened  this  hearing  to  look  into 
the  effects  of  this  decree,  and  we  are  prepared  to  assist  in  any  way 
we  can. 

Mr.  Oberstar.  Thank  you  very  much. 

The  subcommittee  will  have  to  take  a  brief  recess  for  the  pending 
vote  on  the  House  Floor.  We  will  be  back  in  15  minutes. 

[Recess.] 

Mr.  Oberstar.  The  subcommittee  will  resume  its  sitting,  and  as 
Mr.  Plank  had  completed  his  statement,  we  will  proceed  with  Ms. 
Golodner. 

Ms.  Golodner.  Thank  you,  Mr.  Chairman. 

I  am  Linda  Golodner,  President  of  the  National  Consumers 
League;  and  I  thank  you  for  giving  us  the  opportunity  to  testify 
this  morning.  Your  holding  these  hearings  does  recognize  that  the 
proposed  consent  decree  is  an  important  consumer  issue. 

Before  I  begin,  I  would  like  to  state  up  front  that  the  National 
Consumers  League  takes  no  position  on  the  merits  or  demerits  of 
the  Justice  Department  suit.  We  are  concerned,  however,  that  the 
remedy  proposed  by  the  Department  of  Justice,  in  attempting  to 
punish  the  airlines,  instead  punishes  the  consumer. 

The  National  Consumers  League  is  our  Nation's  oldest  consumer 
organization.  We  were  founded  in  1899  and  we  represent  consum- 
ers on  marketplace  and  workplace  issues.  Our  members  do  come 
from  every  State,  and  a  great  many  are  airline  passengers.  NCL 
has  testified  before  this  subcommittee  in  the  past,  and  while  we 
closely  follow  aviation  issues,  we  do  not  come  here  as  an  expert  on 
the  aviation  industry.  Our  expertise  is  in  monitoring  consumer  be- 
havior and  assuring  that  consumers,  especially  those  persons  who 
may  not  have  other  groups  representing  their  views,  have  a  voice 
before  regulatory  and  legislative  bodies. 
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may  not  have  other  groups  representing  their  views,  have  a  voice 
before  regulatory  and  legislative  bodies. 

We  come  to  this  proceeding  to  speak  for  the  average  consumer. 
Our  members  are  individuals  who  know  little  about  consent  de- 
crees or  yield  management  programs  or  Tunney  proceedings,  but 
they  are  people  who  want  to  obtain  the  most  economically  possible 
travel  for  themselves  and  their  families.  Generally,  these  are  peo- 
ple who  pay  for  travel  out  of  their  own  pockets  and  who  rely  heav- 
ily upon  and  trust  in  travel  agents  to  guide  them  through  a  very 
complex  fare  system. 

Often  these  consumers  must  plan  far  in  advance  for  travel.  It 
may  be  the  grandmother  who  has  flown  once  or  twice  in  her  life, 
who  wants  to  see  her  new  grandchild;  or  the  couple  who  finally 
have  retired  on  the  fixed  income  that  really  stretches  to  only  one 
or  two  trips  a  year.  It  is  also  the  two-earner  family  that  wants  to 
go  to  Disneyland  for  that  promised  vacation. 

We  checked  on  a  few  airline  fares  yesterday  for  that  family  of 
four  to  go  to  Disney  World,  in  the  summer;  and  a  trip  from  Min- 
neapolis, for  instance,  for  four,  would  be  $1,020;  from  Spokane, 
Washington,  $1,400— and  that  is  four  tickets  for  the  family— Hous- 
ton, $860.  And  when  you  add  onto  that,  if  the  consumer  did  pur- 
chase the  ticket  immediately,  what  it  would  cost  per  month,  on  the 
credit  card,  to  make  that  purchase,  it  adds  up  to  quite  a  sum  for 
the  average  consumer. 

I  want  to  emphasize  the  word  "plan,"  because  from  the  consum- 
er's viewpoint,  it  is  the  central  weakness  of  the  consent  decree  pro- 
posed by  the  Justice  Department.  In  limiting  the  information  that 
travel  agents  and,  thus,  the  consumer  can  have  in  planning  their 
travel,  the  decree  deprives  all  consumers  of  basic  data  we  have 
come  to  rely  on  to  find  the  most  economical  and  convenient  fare. 

The  National  Consumers  League  has  spent  most  of  our  existence 
as  a  consumer  group  supporting  the  belief  that  consumer  informa- 
tion and  education  are  critical  to  an  efficient  and  open  market- 
place. The  proposed  decree  runs  counter  to  our  efforts  to  promote 
just  that.  Restricting  information  as  proposed  by  the  Justice  De- 
partment will  severely  limit  consumer  choice  and  skew  the  market- 
place by  forcing  travelers  to  make  spur-of-the-moment  decisions 
without  the  luxury  of  considering  their  purchase;  and  thus,  it 
cheats  them  out  of  choosing  the  best  deal  possible  on  a  very  tight 
budget. 

Let  me  give  you  an  example.  There  is  a  young  man  I  know  who 
was  planning  to  go  to  Boston  to  visit  some  friends.  He  planned  to 
book  passage  on  one  of  the  airlines  that  signed  the  consent  decree. 
The  clerk  suggested  that  he  purchase  the  ticket  immediately  be- 
cause there  was  no  price  guarantee.  Unfortunately,  he  could  not  do 
that  since  he  first  wanted  to  confirm  he  would  be  picked  up  at  the 
airport.  Unable  to  get  his  friends  on  the  phone  immediately,  he 
waited  a  couple  of  days  to  confirm  the  arrangements.  Well,  he 
called  the  airline  back  and  it  was  another  $25  that  he  would  have 
to  pay.  Now,  that  is  a  small  amount,  but  to  his  pocketbook  it  was 
too  much.  He  decided  to  drive  to  Boston;  and  it  was  a  great  incon- 
venience. 

His  question  to  us  was,  why  didn't  the  airline  clerk  simply  tell 
me  that  the  price  was  going  to  go  up?  I  would  have  bought  the  tick- 
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et  immediately  and  made  arrangements  on  getting  picked  up  later. 
But  he  was  shut  out  of  the  system  because  there  was  a  price  in- 
crease. He  had  no  choice  but  to  either  pay  or  to  drive  to  Boston. 

Perhaps  that  is  a  very  minor  occurrence,  but  I  am  sure  that  that 
situation  will  be  replicated  throughout  the  country  if  the  decree  is 
allowed  to  stand. 

The  effects  on  families,  young  and  old,  is  especially  troubling.  It 
is  hard  enough  for  a  two-wage-earner  family  to  get  everyone  to- 
gether to  go  on  that  vacation,  and  this  decree  makes  it  much  hard- 
er. In  fashioning  the  consent  decree,  the  Justice  Department  has 
not  thought  through  the  consequences  for  the  traveling  public. 

We  have  a  number  of  questions  that  we  would  like  to  pose  to  you 
and  that  you  might  want  to  pose  to  the  Justice  Department.  One 
is  that  credit  card  companies  and  consumer  groups  alike  have 
spent  a  great  deal  of  time  encouraging  consumers  to  use  their  cred- 
it wisely.  We  tell  them  that  interest  on  a  purchase  should  be  part 
of  that  family  budget  item. 

The  practice  the  consent  decree  will  force  people  into  is  to  pay 
cash  on  the  line  or  pay  additional  interest.  Our  question  is:  Has  the 
Justice  Department  considered  the  overall  economic  impact  on  peo- 
ple if  they  are  no  longer  able  to  use  this  tool  in  managing  their 
money? 

Number  two,  because  the  airlines  will  no  longer  be  allowed  to  in- 
form consumers  of  the  expiration  date  of  discount  fares  unless  they 
also  communicate  this  information  in  advertising  or  direct  mail, 
won't  this  encourage  airlines  to  cut  back  on  discounts  and  ulti- 
mately raise  prices? 

Number  three,  to  the  extent  that  airlines  do  increase  their  adver- 
tising so  that  they  can  announce  the  expiration  date  of  discount 
fares,  won't  those  increased  costs  be  passed  on  to  the  consumer  in 
the  form  of  higher  fares? 

Number  four,  how  will  the  proposed  consent  decree  affect  pro- 
grams, particularly  for  senior  citizens?  For  example,  the  senior  cou- 
pon system,  or  bereavement  fares,  or  other  discount  programs  for 
senior  citizens. 

Number  five,  we  want  to  know,  will  the  proposed  consent  decree 
apply  to  a  ticket  that  includes  both  a  domestic  and  an  international 
leg?  How  will  the  proposed  consent  decree  affect  domestic  travel 
versus  international  travel,  and  will  the  traveler  have  advance  no- 
tice of  price  changes  for  that  part  of  the  trip,  the  international  part 
of  the  trip,  and  not  the  part  of  the  trip  that  is  domestic? 

This  is  a  particularly  troublesome  concern  because  of  the  very, 
very  high  cost  to  the  individual  consumer  to  travel  internationally. 

Number  six,  won't  the  consent  decree  create  a  sort  of  insider-in- 
formation network  about  future  air  increases,  and  will  it  not  ad- 
versely affect  individual  consumers  in  comparison  to  large  cor- 
porate clients  of  the  airlines? 

You  know,  most  consumers  are  not  going  to  make  that  call  every 
day  to  check  on  fares  as  some  of  the  previous  people  who  testified 
this  morning  mentioned.  They  don't  have  the  luxury  of  being  part 
of  a  large  corporation.  They  are  not  going  to  double-book.  They  are 
not  going  to  cancel  and  reissue  and  try  to  manipulate  the  system. 
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We  think  that  the  individual  consumer  should  be  the  primary 
concern  when  evaluating  how  this  consent  decree  is  affecting  the 
public. 

We  can  probably  come  up  with  many  more  questions  that  the 
Justice  Department  does  not  address  in  its  filing.  This  is  an  ex- 
tremely complicated  issue  and  tinkering  with  the  system  without 
adequately  studying  the  mary  ripples  that  are  being  created  can 
be  dangerous  and  self-defeating. 

Mr.  Chairman,  I  ask  that  my  full  statement  be  made  a  part  of 
the  record,  and  I  would  be  glad  to  answer  any  questions.  Thank 
you. 

Mr.  Oberstar.  Without  objection,  your  full  statement  will  be  in- 
cluded in  the  record  in  full;  and  we  thank  you  very  much  for  your 
presentation,  which  was  very  thoughtful  and  well  done. 

Mr.  Bessel. 

Mr.  Bessel.  Thank  you,  Mr.  Chairman.  We  appreciate  the  oppor- 
tunity to  participate  in  the  hearing  today,  and  congratulate  the 
subcommittee  on  holding  this  hearing.  One  of  the  benefits  of  being 
the  last  group  to  speak  is  that  it  makes  our  job  a  little  easier.  We 
are  able  to  say  that  we  agree  with  virtually  everything  you  have 
heard  from  the  previous  witnesses  and  from  the  Members  of  the 
subcommittee  who  asked  questions  in  terms  of  the  problems  that 
are  presented  by  the  Justice  Department's  proposed  settlement  in 
this  case. 

We  think,  in  short,  that  the  Justice  Department's  proposal  will 
create  more  problems  than  it  will  solve,  and  just  is  not  in  the  pub- 
lic interest;  and  we  won't  take  up  more  of  your  time  with  repeating 
that.  Most  of  those  statements  are  in  our  written  proposal. 

We  did  want  to  bring  to  you,  though,  a  different  perspective.  The 
membership  of  our  association  consists  entirely  of  working  travel 
agents,  and  two  of  our  members  have  come  to  Washington  today 
to  participate  in  this  hearing  and  they  are  working  travel  agents 
who  also  own  their  travel  agencies.  They  are  Adriane  Greene,  who 
is  the  owner  of  a  travel  agency  in  Lake  Ronkonkoma  in  New  York; 
and  Chuck  Covington,  the  owner  of  a  travel  agency  in  Belleville, 
Michigan.  And  I  hope  that  they  will  have  the  opportunity  to  an- 
swer some  of  your  questions  shortly  about  what  is  actually  going 
on  day-to-day  in  dealing  with  consumers,  both  before  the  Justice 
Department  proposal  was  made  and  since  it  was  made. 

If  I  can  take  one  more  moment  of  your  time,  the  other  thing  that 
is  different  in  our  written  statement  that  we  presented  to  the  com- 
mittee, that  I  would  like  to  highlight,  is  that  we  did  try  to  come 
up  with  some  positive  proposals  in  addition  to  telling  you  why  we 
were  opposed  to  what  the  Justice  Department  was  suggesting. 

And  the  two  proposals  that  we  present  for  your  consideration 
are:  number  one,  to  possibly  go  back  to  a  system  that  used  to  exist, 
and  maybe  it  would  be  good  to  go  back  to  it,  at  least  in  part,  where 
the  airlines  would  give  advance  notice  of  all  of  their  fare  changes, 
whether  increases  or  decreases  or  sales  or  whatever,  but  to  give 
some  advance  notice  so  that  the  public  travel  agents  and  everybody 
else  knew  exactly  what  was  coming. 

Second,  another  possible  idea  to  bring  some  rationality  into  air- 
line pricing  would  be  a  concept  that  was  discussed  many  years  ago, 
but  I  don't  think  was  ever  put  into  effect,  of  a  zone  of  reasonable- 
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ness  within  which  the  airlines  could  charge  whatever  they  wished 
as  long  as  it  was  within  that  zone,  to  provide  both  a  maximum  and 
a  minimum,  to  try  to  write  some  rationality  into  airline  pricing. 

We  would  present  those  proposals  not  as  the  only  ones  that  can 
be  considered,  but  at  least  as  some  that  could  be  considered  to 
bring  some  rationality  into  airline  pricing. 

And  with  that,  I  would  like  to  close  my  statement  and  allow,  if 
you  like,  my  two  colleagues  to  say  anything  they  wish  or  to  answer 
any  of  your  questions,  please. 

Mr.  Oberstar.  Please  proceed,  Ms.  Greene. 

Ms.  Greene.  As  a  working  travel  agent  whose  job  is  to  service 
the  consumer,  I  feel,  to  the  best  of  my  ability,  my  capability  is 
being  jeopardized  at  the  moment  by  the  Department  of  Justice  pro- 
posal. By  not  having  the  first  and  last  ticketing  date  information, 
I  am  not  giving  the  consumer  any  extra  knowledge. 

By  the  Department  of  Justice's  proposal  to  have  it  in  media  of 
general  circulation — my  consumers — not  all  consumers  around  this 
country  read  a  newspaper,  watch  TV  or  have  access  to  a  newspaper 
of  general  circulation.  They  do  have  access  to  a  local  travel  agency, 
which  is  in  every  small  community  in  this  country,  as  well  as  to 
a  telephone  that  will  reach  a  travel  agent  or,  if  need  be,  an  airline 
to  make  a  reservation.  It  is  very  important  that  we  have  the  infor- 
mation. 

For  instance,  yesterday,  in  my  office,  one  airline  lowered  the 
fares  and  had  published  it;  and  we  had  clients  who  walked  in  the 
door  asking  for — actually,  it  was  a  trip  to  Montana,  and  they 
wanted  the  fare.  And  I  said,  this  is  what  it  is  at  this  second,  I  have 
no  idea,  because  it  has  not  been  published,  when  it  is  going  to  ex- 
pire. And  they  said  we  have  to  go  call  our  daughter  and  see  if  we 
can  go,  if  this  time  is  convenient;  I  am  just  guessing  on  this  date 
because  you  called  me  this  morning  and  said  it  is  on  sale. 

And  I  said,  well,  I  will  book  it  on  these  dates  on  speculation  and, 
hopefully,  it  will  work  out.  And  I  am  not  at  my  office  today  to  see 
if  they  put  in  the  last  ticketing  deadline,  but  hopefully,  they  did 
and  they  can  call  back  today  and  say,  oh,  those  dates  worked  and 
it  can  be  ticketed;  or  it  is  gone,  and  they  might  not  be  traveling. 

The  airline  is  losing  this  business  because  they  could  not  buy 
that  customer,  they  could  not  accommodate  that  customer  at  that 
time,  where  if  they  knew  they  had  until  the  end  of  the  week  they 
could  have  been  accommodated  and  they  would  have  bought  an  air- 
line ticket.  Now  they  will  wait  until  the  next  fare  until  we  go  to 
a  zone  of  reasonableness  where  they  know  this  fare  is  always  going 
to  be  in  place,  that  it  is  not  going  to  go  up  and  down  the  way  it 
is  now. 

Consumers  are  not  purchasing  tickets  in  between  sales.  They  are 
waiting  for  the  sale.  Even  in  small  towns  there  are  savvy  travelers 
who  wait  for  a  sale;  they  are  not  purchasing  tickets  in  between.  We 
need  to  go  back  to  some  rational  system  or  go  forward  to  a  rational 
system  of  fare  structure  in  this  country. 

Mr.  Oberstar.  Thank  you.  Thank  you  very  much. 

Mr.  Covington. 

Mr.  Covington.  As  my  colleague  from  the  Consumers  League 
mentioned,  people  need  to  plan,  leisure  travelers  as  well  as  busi- 
ness travelers.  My  company  represents  one  of  the  big  three  auto- 
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makers,  and  we  know  that  businessmen  give  our  companies  the 
mandate  to  take  a  look  at  the  fares. 

We  need  to  know  when  fares  are  going  up,  because  a  lot  of  meet- 
ings, a  lot  of  conferences,  are  specifically  planned  in  accordance 
with  airfare  regulations.  So  that  ripple  effect,  without  them  having 
the  ability  to  know  what  fares  are  going  to  be  and  therefore  plan, 
is  going  to  cost  more  for  the  American  consumer — not  just  the  busi- 
ness traveler.  But  that  is  going  to  be  passed  on  in  cost  to  the  prod- 
ucts that  we  sell  to  our  American  consumers  and  to  our  consumers 
around  the  world  as  we  enter  into  a  global  economy.  We  cannot  af- 
ford to  allow  this  type  of  noninformation  to  creep  into  our  travel 
system. 

Someone  mentioned  to  me  a  couple  of  weeks  ago  concerning 
whether  or  not  the  eight  airlines  were  involved  in  price-fixing,  and 
if  I  can  paraphrase:  They  would  be  afraid  to  fly  on  any  of  those  air- 
lines, because  they  figured  if  they  could  get  involved  in  price-fix- 
ing— there  are  only  eight  of  them — they  still  couldn't  make  a  profit 
for  a  couple  of  years. 

So  as  far  as  whether  or  not  price-fixing  actually  happened — with 
some  of  the  many  computers  we  have,  to  be  done  so  inefficiently — 
I  don't  think  that  is  really  the  case. 

I  see  a  lot  of  us  all  agree  that  it  would  be  the  worst  thing,  defi- 
nitely not  a  positive  thing  for  the  consumer,  for  travelers,  for  busi- 
ness and  for  the  airlines  in  general  if  this  type  of  proposal  were  to 
be  able  to  come  into  effect. 

Mr.  Oberstar.  All  right.  Thank  you.  That  is  very  useful  and  very 
important  to  have  comments  from  those  who  are  on  the  firing  line, 
who  have  to  actually  write  the  tickets,  issue  the  tickets. 

One  of  the  purposes  of  an  antitrust  law  is  to  ensure  that  prices 
will  be  low,  as  low  as  possible.  Do  you  think  that,  in  practice,  the 
proposed  consent  decree  will  lead  to  consumers  paying  higher 
fares? 

Ms.  Greene.  If  the  airlines  have  to  constantly  put  the  fares  in 
media  of  general  circulation,  there  is  a  much  greater  cost  factor  in- 
volved, and  the  consumer  is  not  getting  the  benefit. 

I  also  question  the  Department  of  Justice — they  feel  that  this 
footnote  or  signaling  is  done  in  computer  systems.  Over  the  cen- 
turies we  have  sent  signals  by  smoke,  by  hieroglyphics;  there  have 
been  so  many  means.  Why  do  they  say  only  take  away  the  foot- 
notes in  the  computers,  who  says  in  these  advertisements  that  are 
being  put  in  the  media  there  is  not  going  to  be  a  clue  or  a  signal 
that  if  it  says,  visit  Aunt  Kerima,  that  that  means  we  are  lowering 
our  fares  in  two  weeks.  That  is  a  signal,  too. 

So  why  is  it  only  the  computer  system,  which  is  the  best  access 
of  information  for  the  consumer,  that  is  being  taken  away? 

Mr.  Covington.  What  they  are  requesting  be  done  is  impossible 
to  be  done — as  someone  mentioned  earlier,  the  size  of  a  classified 
ad  that  could  manage  or  respond  to  somewhere  between  100,000 
and  150,000  fare  changes  per  day?  The  computers  would  still  mon- 
itor fares  and  monitor  activities  so  that  airlines  could  adjust  their 
inventory.  But  it  would  be  impossible  to  print  that  in  your  local 
newspaper,  as  well  as  the  amount  of— the  trees  that  would  be 
taken  away,  as  well  as  the  extra  fuel,  as  well  as  what  it  would  cost 
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the  consumer  to  buy  that.  And  who  is  going  to  sit  down  and  read 
those  fares? 

The  travel  agent  distribution  network  with  the  CRSs  would  be 
the  only  way  that  a  customer  could,  in  any  rational  way — as  you 
mentioned  earlier,  the  average  consumer  would  not  be  able  to 
spend  all  the  time  going  through  all  those  fares.  They  need  to  be 
able  to  call  an  agency. 

One  of  the  CRS  systems,  up  until  a  couple  of  years  ago,  was  mar- 
keting itself  as  the  world's  largest  nonmilitary  database.  And  when 
you  think  of  all  the  databases  in  the  world,  that  this  particular  in- 
dustry we  are  talking  about  has  the  world's  largest  nonmilitary 
database,  how  in  the  heck  are  you  going  to  publish  that  in  the 
newspaper  every  day?  It  is  impossible. 

Mr.  Oberstar.  Justice  Department  says  that  under  the  consent 
decree  the  airlines  could  protect  passengers  bv  guaranteeing  the 
fare  in  effect  on  the  day  a  reservation  was  made.  Is  that  workable 
or  unworkable? 

Mr.  Hitchcock.  It  is  a  variation  of  what  Mr.  Ruden  was  talking 
about  before — buy  today,  buy  now,  buy  it  on  your  credit  card  now 
to  protect  yourself.  The  current  system,  you  have  some  breathing 
space  because  the  fact  is  you  may  not  travel,  you  may  need  to 
check  to  see  how  plans  work  out.  And  I  think  that  is  the  sort  of 
high-pressure  tactic  people  may  feel  they  are  compelled  to  as  a  re- 
sult of  the  consent  decree. 

Sure,  it  is  consumer  protection,  but  it  is  a  step  back  from  the 
flexibility  you  have  now.  It  is  protection  by  necessity. 

Ms.  Greene.  As  amazing  as  it  may  seem,  many  consumers  don't 
have  credit  cards  and  they  have  to  go  to  the  bank  to  get  the  cash 
out.  And  many  of  those  consumers  are  senior  citizens  who  do  not 
have  cars  or  access  to  the  bank,  and  they  need  24  hours  to  get 
someone  to  take  them  to  the  bank  to  bring  them  back  to  the  travel 
agency.  And  they  have  at  least  that  24-hour  window  in  the  old  sys- 
tem where  you  could  purchase  that  ticket. 

Ms.  GOLODNER.  I  also  wanted  to  point  out  that  if  a  consumer 
does  put  it  on  a  credit  card  immediately,  and  it  is  three  or  four 
months  out  you  are  adding  maybe  $15  or  $20  per  month  to  the  cost 
of  the  fare  because  of  interest  rates  on  your  credit  card.  Consumers 
have  to  take  that  into  consideration  as  part  of  the  whole  price  of 
the  trip. 

Mr.  Plank.  I  think,  Mr.  Chairman,  one  additional  note.  If  the 
rate  is  guaranteed  at  the  time  of  reservation,  there  is  a  question 
in  our  interpretation  as  to  whether  they  are  saying  reservation 
with  payment,  in  effect,  which  is  the  same  as  buying  the  ticket 
ahead,  or  reservation  only.  If  in  fact  it  is  reservation  only  with  no 
obligation  to  buy  the  ticket  until  closer  to  your  departure  date,  our 
feeling  is  it  will  increase  double  bookings  and  add  to  the  confusion 
on  the  part  of  both  the  airlines  and  availability  of  seats. 

Mr.  Oberstar.  Following  up  on  that  point,  the  Justice  Depart- 
ment questions  whether  first  and  last  ticket  dates  actually  provide 
consumers  with  or  travel  agents  with  valuable  information.  What 
is  your  experience? 

Ms.  Greene.  Absolutely. 

Mr.  Oberstar.  Now  do  you  work  with  those  beginning  and  clos- 
ing dates? 


57 

Ms.  Greene.  We  have  a  list  of  customers  who  tell  us  that  if  the 
fares  go  down  or  there  is  a  bargain,  let  me  know,  and  I  will  take 
a  trip  which  I  might  not  necessarily  have  taken  otherwise.  Every 
time  a  fare  sale  comes  out,  we  call  that  list  and  say  here  it  is  and 
you  have,  in  the  old  way,  until  Friday,  or  you  have  until  a  week 
from  Friday  to  come  in  and  purchase  it. 

Again,  it  might  not  be  available  if  you  don't  come  in  today  and 
buy  it,  pay  for  it,  but  you  have  the  option  for  the  next  two  weeks 
to  get  to  our  office  and  purchase  this  ticket  at  this  low  fare.  It  is 
very  important  to  have  those  ticketing  dates. 

Mr.  Oberstar.  Mr.  Bessel,  your  suggestion  is  to  have  two  weeks' 
notice  for  fare  increases.  Would  you  apply  that  to  the  time  for  end- 
ing discount  fares? 

Mr.  Bessel.  Yes,  we  wanted  to  present  this  just  as  a  proposal 
that  this  way  everyone  would  be  on  a  level  playing  field;  that  the 
airlines  would  announce  to  the  public,  the  travel  agents,  to  every- 
one else  when  their  increases  were  taking  place,  when  their  de- 
creases were  taking  place,  what  the  starting  and  ending  dates 
were,  to  bring  a  little  more  rationality,  so  we  can  get  away  from 
the  jokes  that  are  often  made  about  you  can  travel  cheaper  if  you 
travel  on  a  Tuesday  night  and  wear  a  certain  type  of  hat  and 
things  like  that.  We  definitely  would  like  to  get  to  something  more 
rational  that  would  help  everybody. 

Mr.  Oberstar.  Well,  under  the  proposed  decree,  the  airlines 
would  not  be  able  to  announce  when  the  discount  fares  would  end 
unless  they  advertised  that  date  in  the  newspapers.  But  often  you 
see  short-term  fare  sales  that  are  not  widely  advertised.  In  fact,  I 
learned  of  one  just  recently.  My  daughter  was  talking  to  me  last 
night  about  a  quickie  fare  for  a  short  period  of  time  that  would 
have  worked  out  well  for  her.  She  could  travel  here,  see  me  in 
June,  be  here  for  my  youngest  daughter's  high  school  graduation. 

But  if  they  are  required  to  advertise  in  newspapers,  that  might 
increase  the  expense  of  the  short-term  sale  and  might  also  discour- 
age doing  it  if  they  have  to  wait  for  publication  in  a  newspaper  and 
cannot  put  it  on  the  computer,  which  works  so  much  more  quickly. 

Mr.  Plank.  There  seem  to  be  two  issues  that  Justice  is  trying  to 
address,  again  based  on  our  understanding  of  the  filing.  One  is  at 
a  level  that  we,  as  agents,  do  not  have  access  to;  the  computers  are 
checking  each  other  out  and  making  sure  that  nobody  is  being  un- 
fair to  anybody  else  or  sending  signals.  The  other  is  that  the  elec- 
tronic medium  gives  them  the  ability  to  withdraw  the  fare  at  any 
time. 

As  an  alternative  to  that,  trading  on  the  two-week  notification, 
electronic  medium  has  been  proven  to  be  legally  binding  once  post- 
ed and  printed.  If  the  concern  is,  it  has  to  be  advertised  and  it  has 
to  remain  in  effect  for  the  length  of  that  advertisement,  then  a  pos- 
sible alternative  would  be  that  the  date  that  was  passed  into  the 
system,  that  they  posted  the  fare — be  it  two  weeks  in  advance  or 
three  months  in  advance — that  that  become  the  official  filing  of 
that  fare,  much  as  it  was  when  we  had  regulation,  and  that  it  re- 
main in  effect  as  long  as  the  dates,  the  beginning  and  ending  dates 
were  posted. 

Mr.  Oberstar.  Any  other  comments? 


58 

Mr.  Covington.  The  public  would  lose  out  in  the  scenario  that 
you  just  referred  to.  Airlines — the  computerization  is  somewhat  of 
a  double-edged  sword.  Because  they  have  these  tremendous  com- 
puters, they  can  look  at  their  inventory,  i.e.  their  seats  on  certain 
routes,  and  see  where  they  are  not  selling  enough  product  for  that 
particular  route  because  they  have  it  on  line.  Thereby,  they  can  an- 
nounce a  sale  for  that  particular  route  right  off  the  bat  to  try  to 
get  more  people  on  those  particular  flights. 

If  it  took  a  day  or  so  before  they  could  do  that  or  even  read  that, 
they  probably  would  not  issue  a  sale  on  those  flights  at  all,  because 
they  know  that  unless  everyone  read  the  newspaper  or — so  the  only 
persons  that  would  take  advantage  of  those  flights  would  be  the 
ones  that  were  going  to  fly  there  anyway. 

The  businessperson,  say,  or  someone  like  your  daughter  coming 
home  for  a  discretionary  trip,  or  a  vacationer,  they  would  never 
find  out  about  it.  They  would  never  take  it.  It  wouldn't  change 
them  at  all.  So  the  consumer  would  lose  out  on  a  discount  because 
of  that  restriction  that  they  ordinarily  could  have  taken  advantage 
of. 

Mr.  Oberstar.  Thank  you. 

Mr.  Clinger. 

Mr.  Clinger.  Thank  you,  Mr.  Chairman. 

Going  back  to  your  suggestion,  Mr.  Bessel,  that  the  airlines  give 
at  least  two  weeks'  notice  on  all  airfare  changes.  Isn't  it  possible 
this  would  create  a  less  efficient  or,  in  fact,  an  inefficient  market 
where  you  had  an  airline  that  was  eager  and  wanted  to  make 
changes  but  was  prohibited  from  doing  so  by  virtue  of  the  regula- 
tion preventing  the  airline  from  putting  into  effect  a  fare  without 
waiting  two  weeks?  It  will  put  a  lag  time  in  there  which  is  liable 
to  make  the  market  a  lot  less  responsive,  it  seems  to  me. 

Mr.  Bessel.  I  see  your  point,  and  that  is  a  danger.  But  on  the 
other  hand,  there  is  also  the  opposite  danger  of  what  we  have  right 
now,  where  the  changes  are  taking  place  so  frequently  that,  really, 
it  is  so  difficult  for  anybody  to  be  able  to  follow  the  changes.  So  one 
of  the  things  we  thought  is  worthy  of  consideration  is  to — even  at 
the  risk  of  the  type  of  problem  you  have  described,  to  bring  a  little 
more  order  into  the  industry,  so  that  we  can  have  some  prices  that 
people  can  say,  OK,  I  understand  why  the  airline  prices  are  the 
way  they  are  and  they  make  some  sense  to  me;  and  that  is  some- 
thing that  we  think  would  help  everybody. 

But,  yes,  we  recognize  that  there  are  some  potential  downsides 
to  it. 

Mr.  Clinger.  I  have  a  little  problem  with  your  other  suggestion, 
which  is  to  establish  a  zone  of  reasonableness.  I  gather  the  first 
question  would  be,  who  establishes  that  zone?  It  smacks  of  a  little 
bit  of  reregulation  here,  if  we  are  talking  about  some  governmental 
body  establishing  a  zone  of  reasonableness  for  the  airline  to  operate 
within. 

Mr.  Bessel.  There  is  a  little  bit  of  that,  unless  there  was  some 
way  the  industry  could  do  it;  and  we  are  not  sure  how  that  could 
be  done.  But,  again,  the  reason  for  putting  the  proposal  forward  is, 
we  were  trying  to  come  up  with  some  positive  ideas  rather  than 
simply  coming  forward  and  saying  that  the  Justice  Department 
idea  is  not  good.  We  wanted  to  get  some  discussion  going  on  other 
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possibilities;  and  if  that  is  not  a  good  idea,  we  are  perfectly  willing 
to  talk  about  some  other  ideas. 

Mr.  Clinger.  Under  that  kind  of  an  approach,  you  might  never 
get  another  Southwest  Airline.  You  might  not  get  an  airline  that 
was  willing  to  come  in  and  really  compete  head  to  head,  because 
they  would  be  limited  in  how  competitive  they  could  be. 

Mr.  Bessel.  Actually,  in  fact,  for  internal  discussions,  that  is  one 
of  the  subjects  that  came  up,  precisely;  and  we  were  trying  to  fig- 
ure out  a  way  that  might  be  dealt  with  just  as  a  possibility.  Maybe 
there  would  be  a  way  to  set  a  zone  of  reasonableness  in  a  different 
manner  for  different  types  of  airlines  or  different  types  of  air  trans- 
portation. 

Again,  all  of  this  is  just  for  discussion  purposes. 

Mr.  Clinger.  You  would  see  this  as  a  governmental  function  at 
this  point? 

Mr.  Bessel.  If  it  would  be  possible  to  do  it  as  an  industry  func- 
tion, that  would  be  the  preferable  way  to  do  it. 

Mr.  Clinger.  Mr.  Hitchcock,  in  your  testimony  you  indicated 
that  many  people  would  stay  home  if  the  current  level  of  flexibility 
now  in  the  system  were  to  be  removed.  I  gather  some  airlines  have 
instituted  this  policy.  Do  you  have  any  real  evidence  this  is,  in  fact, 
the  case,  that  there  be — is  that  sort  of  a  supposition  on  your  part 
or  do  you  have  anything  that  would  substantiate  that? 

Mr.  Hitchcock.  I  think  Ms.  Golodner  gave  a  concrete,  real-life 
example  of  somebody  who  was  going  to  go  and  found  out  the  next 
day  it  will  cost  $25  more  and  said,  "That  is  too  much  for  me,  I  will 
drive  instead."  $25  here,  $25  there,  and  pretty  soon  it  adds  up. 

The  other  factor  is  that  I  think  people  are  going  to  feel  is  this. 
People  are  accustomed  to  having  that  kind  of  flexibility  in  the  sys- 
tem now  and  if  you  suddenly  change  it  and  say  this  is  not  the  way 
it  is  going  to  be  anymore,  I  think  you  will  find  the  reaction  of  hos- 
tility and  feel  that  somehow  this  is  not  a  consumer  protection  move 
which  is  what  it  is  being  promoted  as. 

Mr.  Clinger.  Anybody  else? 

Ms.  Greene.  They  keep  bringing  up  all  these  fare  changes.  If  you 
look  at  the  majority  of  the  fare  changes  last  year,  they  were  made 
by  bankrupt  carriers.  Maybe  there  is  a  problem  there. 

Mr.  Clinger.  We  have  had  that  hearing  already. 

Under  today's  pricing  rules,  I  guess  this  would  be  directed  to  you 
all,  how  often  do  you  rebook  a  passenger  seat  because  the  ticket 
price  dropped  below  or  dropped  between  the  time  the  ticket  was 
purchased  and  the  actual  ticket  date? 

Is  that  a  common  experience,  where  you  book  a  ticket,  and  the 
price  drops;  and  they  come  in  and  say,  we  want  to  get  the  lower 
price? 

Mr.  Covington.  Actually,  on  the  corporate  side,  we  must  do  it 
each  time  that  the  ticket  price  falls  below  either  the  $25  or  $50 
penalty.  We  have  found  quite  often,  on  the  leisure  side,  it  has  not 
happened  that  much,  because  a  lot  of  the  prices  we  place  people 
at  when  we  book  people  are  just  about  rock  bottom  as  it  is;  but  it 
does  happen. 

Mr.  Clinger.  Under  the  proposed  settlement,  would  that  kind  of 
an  adjustment  be  possible? 
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Mr.  Covington.  Anything  is  possible.  We,  as  travel  agents,  do 
whatever  we  can  do  to  save  the  consumer  money.  I  don't 
believe 

Mr.  Clinger.  Can  they  rebook  tickets  to  take  advantage  of  the 
lower  prices  under  this? 

Mr.  Covington.  I  don't  know  if  I  have  read  that  in  the  proposal 
or  not. 

Mr.  Clinger.  OK,  thank  you  all  very  much. 

Mr.  Oberstar.  We  have  come  down  to  the  basic  issue  here  of 
these  computers  talking  to  each  other  through  the  central  clearing- 
house, which  this  entity  is  for  the  Airline  Tariff  Publishing  Com- 
pany. Is  this  a  way,  a  very  clever  way,  in  which  the  airlines  have 
figured  out  how  to  price-fix  without  having  to  meet  each  other  face- 
to-face. 

Ms.  Greene.  How  clever  can  it  be  if  they  are  all  losing  money? 

Mr.  Oberstar.  Well,  that  is  true,  but  the  Justice  Department 
says  we  want  to  protect  you  even  when  your  companies  are  losing 
money. 

Ms.  Greene.  Well,  I  think  in  this  case,  they  are  wrong. 

Mr.  Hitchcock.  Could  I  answer  that?  The  answer  is,  it  may  be, 
but  it  is  difficult  to  offer  any  kind  of  definitive  analysis,  not  know- 
ing with  more  precision  what  the  conduct  is  the  Justice  Depart- 
ment is  talking  about. 

They  gave  a  couple  of  examples  with  the  paper  they  filed  in  Dis- 
trict Court  saying,  this  is  activity  we  are  talking  about,  these  are 
some  examples.  The  dance  stopped — the  music  stopped  at  this 
point,  and  that  is  when  there  was  the  agreement. 

I  mean,  raising  logical  questions:  Well,  what  happened  next  and 
what  were  the — you  know,  how  long  did  things  stay  that  way? 
Were  things  stabilized  for  two  weeks  or  whatever? 

I  think  it  is  difficult  to  make  that  kind  of  judgment  here  without 
having  a  more  concrete  example  other  than  just  a  few  anecdotes 
here  or  there,  which  is  why  I  tried  to  talk  in  the  statement  about 
getting  some  facts  on  the  table. 

There  is  an  analogy.  This  subcommittee  spent  a  lot  of  time  wor- 
rying about  another  facet,  the  computer  reservation  system,  but 
that  was  after  you  had  a  considerable  factual  record — there  was  an 
antitrust  case  in  California,  Department  of  Transportation  proceed- 
ings, a  wealth  of  people  looking  at  the  question  trying  to  say,  this 
is  what  is  going  on,  these  are  the  practices  we  are  talking  about 
and  these  are  the  things  Congress  should  worry  about  or  at  least 
focus  their  attention. 

Here  we  have  not  got  that.  We  have  the  competitive  impact 
statement,  we  have  some  analysis  of,  this  is  the  way  we  at  the  De- 
partment of  Justice  think  the  system  works,  and  this  is  all  we  are 
going  to  tell  you,  flying  in  the  face  of  a  respected  judge  down  in 
Atlanta  saying  this  case  would  never  get  to  a  jury  as  an  antitrust 
violation.  Who  are  we  to  believe?  That  is  why  I  think  it  is  impor- 
tant to  try  to  get  some  of  the  facts  on  the  table. 

Let  me  clarify.  If  there  really  is  price-fixing  going  on  here,  we 
would  be  among  the  first  to  criticize  that  and  say,  good,  we  are 
glad  the  Justice  Department  is  going  after  it.  But  it  is  difficult  to 
see  that  just  because  the  computers  are  talking  to  each  other  and 
we  are  told  a  few  anecdotes  that,  okay,  here  is  the  conspiracy;  this 
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is  what  we  have  got  and,  therefore,  it  is  proven  and,  therefore,  we 
should  change  the  way  the  system  is  working. 

Mr.  Oberstar.  Earlier  in  the  day  I  asked  the  question,  if  the 
consumer  buys  that  ticket,  is  that  a  legally  binding  contract  even 
though  the  airline  changes  that  fare,  lowers  it  or  raises  it  later  on? 
And  Mr.  Landry  said,  his  exact  words  were — he  said,  if  payment 
is  made,  I  would  assume  that  there  would  be  a  contract  of  carriage. 

Ms.  Greene.  Once  the  ticket  is  driven  and  paid  for,  it  is  a  con- 
tract of  carriage. 

Mr.  Hitchcock.  That  has  been  the  practice  in  this  industry,  I 
understand,  going  well  back  before  deregulation.  When  you  have 
something  in  your  hand,  you  paid  the  money  on  the  ATC  ticket 
stock,  it  is  yours;  they  have  to  put  you  on  the  blank. 

Mr.  Oberstar.  Is  this  decree  going  to  result  in  more  tickets 
being  purchased  that  way  or  more  reservations  being  made  and 
people  holding  their  breath  and  waiting  to  see  what  happens  and 
having  multiple  reservations? 

Mr.  Covington.  Right  off  the  bat,  particularly  with  enlightened 
consumers  and  corporations,  if  they  think  they  have  to  fly  some- 
where the  following  week,  they  will  book  the  price  on  Monday.  If 
it  goes  up — they  book  the  ticket.  If  it  goes  up,  they  keep  the  ticket. 
If  it  goes  down,  they  will  ask  the  agent  to  void  that  ticket,  make 
it  disappear,  and  rebook  it  at  the  lower  price. 

That  is  not  the  way  it  is  supposed  to  happen.  That  is  the  wrong 
way.  That  is  illegal.  But  that  is  what  will  probably  start  happen- 
ing. 

Mr.  Oberstar.  Other  comments? 

Ms.  Golodner.  Bottom  line,  you  are  going  to  find  the  individual 
consumer,  the  grandmother  I  mentioned,  or  maybe  even  your 
daughter — who  is  not  going  to  try  to  manipulate  the  prices,  or  they 
are  going  to  buy  the  ticket  right  away  when  they  find  what  they 
think  is  the  best  price.  And  they  have  a  right  to  know  that  there 
is  going  to  be  maybe  a  discount  coming  up  next  week  or  next 
month. 

There  is  major  confusion  in  the  marketplace,  and  I  think  we 
have  to  address  that. 

Mr.  Hitchcock.  Let  me  add  one  comment  to  put  this  in  context. 

Years  ago,  before  the  industry  was  deregulated,  the  airlines  used 
to  change  the  fare  structure  twice  a  year,  April  and  October,  with 
some  modifications.  We  got  complaints  at  the  time  from  people  who 
wanted  to  reserve  their  Thanksgiving  travel  in  the  middle  of  Octo- 
ber, before  the  price  increase  took  effect.  They  would  be  told  some- 
times, "You  don't  have  to  buy  your  ticket  now;  why  don't  you  wait? 
I  will  call  you  in  a  couple  of  weeks;  you  can  get  your  ticket  and 
pay  for  it  then." 

In  the  interim,  what  happened  was  this:  On  October  31st,  let's 
say,  a  fare  increase  took  effect  and  people  found  out  the  hard  way 
that  they  had  to  pay  more  money,  and  they  would  say,  "Why  didn't 
you  tell  me?  You  know  the  industry  changes  its  fares  twice  a  year, 
and  this  is  one  of  the  changes;  why  didn't  you  bring  that  to  our  at- 
tention?" 

Out  of  that — and  that  is  something,  obviously,  that  we  were  not 
the  only  ones  to  complain  about — -you  ended  up  with  a  system 
under  which,  on  the  day  you  pay  for  the  ticket,  you  lock  in  the 
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price  then  in  effect.  You  also  had  agents  realizing  people  want  to 
know  this  kind  of  information.  As  the  system  got  more  volatile,  as 
fare  increases  started  taking  place  more  often,  on  different  days, 
people  still  wanted  that  kind  of  information  so  they  could  say,  for 
example,  *T  will  pick  the  ticket  up  next  week  because  I  want  to 
avoid  this  credit  card  cycle  and  pay  it  next  time,"  and  they  could 
do  that  without  having  to  pay  more  in  the  interim. 

There  is  a  history  of  this  kind  of  expectation,  and  that  is  the  way 
tickets  have  been  sold  for  a  long  time. 

Mr.  Plank.  From  a  leisure  traveler's  standpoint,  as  I  mentioned 
in  my  remarks  earlier,  the  leisure  traveler  does  not  make  plans  in 
several  hours.  The  commercial  traveler  has  the  ability  to  change 
his  plans  or  adjust  it.  So  I  think  what  you  are  going  to  see,  if  the 
beginning  and  ending  dates  disappear,  is  people  waiting  later  and 
later  and  later  to  make  their  decision  on  whether  they  are  going 
to  go  or  not. 

I  might  note — and  I  think  my  colleagues  will  probably  agree  with 
me — this  is  not  restricted  to  the  airline  industry.  To  use  Ms. 
Greene's  comment,  the  whole  travel  industry  is  operating  on  a  fire 
sale  mentality  and  has  been  for  several  years.  The  hotel  industry 
has  as  many  bankrupt  or  near-bankrupt  establishments  as  we  do 
in  the  airlines.  So  there  is  a  basic  problem  here  that  does  not  relate 
to  the  CRS.  There  is  a  problem  here  that  relates  to  the  fact  that 
we  are  trying  to  get,  I  believe,  as  cheap  as  we  can  to  get,  market 
share;  and  we  are  not  looking,  as  an  industry,  at  how  low  we  can 
go  and  still  pay  the  bills. 

So  I  think  there  is  a  bigger  problem  that  we  are  dealing  with, 
and  that  this  committee  cannot  address,  obviously,  at  this  point. 
But  this  would  have  a  very  serious  effect,  I  think,  both  in  the  in- 
dustry and  on  the  leisure  traveler  as  far  as  their  ability  to  make 
vacation  plans. 

Mr.  Bessel.  If  I  could  add  one  quick  comment.  Earlier  there  was 
a  discussion  about  which  airlines  have  already  implemented  what 
the  Justice  Department  is  seeking  and  which  have  not,  and  there 
seemed  to  be  a  little  confusion.  I  checked  with  my  two  colleagues, 
and  they  told  me  all  of  the  major  airlines  have  implemented  the 
system  and  perhaps  they  could  expand  on  that  in  answer  to  your 
question. 

Mr.  Oberstar.  Have  you  information  about  that,  Ms.  Greene, 
Mr.  Covington? 

Ms.  Greene.  Well,  originally  USAir  and  United  had  complied, 
and  vou  shied  away  from  selling  them.  Now  that  Eastern  has  com- 
plied, you  don't  have  a  choice,  you  have  to  pick  one  of  the  carriers; 
and  it  has  made  life  difficult  for  the  agent  and  the  consumer.  I  can- 
not reiterate  that  enough,  that  it  really  is  a  problem,  without 
knowing  when  the  sale  ends.  And  they  cannot  advertise  every  sin- 
gle fare. 

Yesterday  they  came  out  with  35  percent  off,  but  below  that  35 
percent  off  there  were  hundreds  of  other  discounted  fares  that  had 
not  been  advertised  and  don't  have  a  last  ticketing  date. 

Mr.  Covington.  It  is  almost  as  though  we  are  all  a  victim  of  our 
technology.  The  more  I  hear  from  my  different  colleagues  and  your- 
self, it  is,  yes,  the  airlines  put  in  a  lower  fare  for  a  particular  area. 
It  sounds  like  we  are  saying,  sure,  we  can  find  out  about  the  lower 
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fare  we  want  to  ticket  at,  but  don't  let  an  airline  know  another  air- 
line has  a  lower  fare. 

Twenty  years  ago  when  I  was  a  kid — well,  maybe  further — 25 
years  ago  when  I  was  a  kid,  anyone  that  got  on  a  plane  to  go  some- 
where on  vacation  or  something  was  upper  middle  class.  Tney  had 
money.  Nowadays  you  don't  have  to  have — it  doesn't  take  as  high 
a  percentage  of  disposable  income  to  fly  as  it  did  20  or  30  years 
ago.  The  reason  for  that  is — or  one  of  the  strong  reasons  is,  again, 
those  computers.  The  manageability  of  fares,  the  manageability  of 
inventory  that  allows  the  airlines  to  maximize  their  seat  capacity. 
So  we  can  fly  now. 

The  downside  is,  well,  gee,  if  they  can  give  a  fare  to  the  public, 
if  American  does  it,  will  Delta  see  tneir  fare?  Wow,  yes,  Delta  will. 
If  Delta  matches  it,  are  they  in  collusion  or  are  they  just  trying  to 
stay  in  business? 

So  how  do  we  tell  if  it  is  collusion  or  if  they  are  in  business?  And 
if  we  cannot  really  tell,  why  penalize  everybody  for  not  being  able 
to  make  that  determination  as  long  as  the  consumer  is  benefiting? 
The  public  is  benefiting  long-term.  There  should  not  be  a  problem, 
and  there  should  not  be  any  restrictions. 

Mr.  Oberstar.  You  state  this  so  well.  It  is  such  a  very  clear  and 
forceful  and  practical  statement  in  the  case.  But  if  one  airline 
moves  in  with  a  lower  fare  and  that  causes — and  that  shows  up  on 
the  computer  screens  all  across  America,  and  that  causes  other  air- 
lines immediately  to  drop  their  fares,  isn't  that  in  the  traveling 
public's  interest?  It  may  not  be  in  the  airline  business;  it  may 
cause  them  to  lose  lots  of  money.  But  if  you  have  this  ability  so 
rapidly  to  disseminate  information  in  microseconds  all  across  the 
land,  and  it  does  result  in  lower  fares,  I  don't  see  how — I  have  a 
hard  time  finding  how  that  is  price-fixing  is 

Mr.  Covington.  Exactly. 

Mr.  Oberstar  [continuing].  To  the  disadvantage  of  the 
consumer.  I  assume  price-fixing  is  meant  to  increase  prices. 

Mr.  Clinger  and  I  were  walking  over  here.  We  both  represent 
areas  affected  by  steel — I,  iron  or  mining,  and  he  in  the  steel  area. 
In  1962  when  the  Justice  Department  and  President  Kennedy 
moved  on  the  steel  companies  for  literally  price-fixing,  they  really 
wanted  big-time  move-up  prices;  and  that  was  going  to  affect  auto- 
mobiles and  everything  else  on  the  scene,  and  the  Justice  Depart- 
ment went  after  them.  But  that  was  a  case  where  they  didn't  nave 
computers  sending  little  informational  messages  around  each  other; 
they  talked  to  each  other,  said,  this  is  what  we  are  going  to  do.  We 
need  profit  and  this  is  how  we  are  going  to  get  it. 

We  are  dealing  with  a  very  different  situation  here  and  one  that 
I  am  more  convinced,  even  than  when  we  began  this  hearing,  that 
the  Justice  Department  didn't  understand  the  mechanism  of  mar- 
keting airline  tickets  when  they  undertook  this  whole  process. 

Ms.  Greene.  And  as  Chuck  said,  from  a  competitive  standpoint, 
often  if  an  airline  comes  out  with  a  fare  sale  and  it  is  not  loaded 
in  the  computer,  if  you  call  their  sales  office,  they  say  carte 
blanche,  yes,  we  are  matching  every  market;  just  sell  it.  Store  it 
in  the  computer;  program  your  computer  to  sell  that  ticket.  We  will 
match  it. 

Mr.  Oberstar.  Mr.  Clinger,  any  further  comments? 
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Mr.  Clinger.  You  said  it  very  well.  You  have  reconfirmed  our 
view. 

Mr.  Oberstar.  It  is  regrettable  neither  the  Justice  Department 
nor  the  Department  of  Transportation  was  here  to  explain  their  ac- 
tions and  respond  to  questions;  but  we  will  give  them  an  oppor- 
tunity at  another  time  when  they  have  thought  this  through,  and 
perhaps  they  will  be  willing  to  come  back  and  discuss  it  for  the 
public.  Meanwhile,  the  comments  today  have  been  most  enlighten- 
ing, and  we  will  see  to  it  that  both  Departments  receive  this  tran- 
script of  testimony  and  thoughtful  insight  by  those  of  you  who  are 
practitioners  in  the  real  world. 

Thank  you  very  much  for  being  with  us. 

The  subcommittee  stands  adjourned. 

[Whereupon,  at  1:15  p.m.,  the  subcommittee  was  adjourned.] 
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ARTA  wishes  to  congratulate  the  House  Subcommittee  on  Aviation  for  scheduling  this  hearing  into  the 
effects  of  the  proposed  final  judgment  in  the  lawsuit  brought  by  the  U.S.  Department  of  Justice  against 
the  major  airlines  alleging  price  fixing.  In  our  opinion,  the  remedy  proposed  by  DOJ  in  that  case  would, 
unfortunately,  cause  harm  for  consumers,  travel  agents,  and  airlines.  It  would  not  be  in  the  public  interest 
for  DOJ's  proposal  to  be  adopted. 

We  are  happy  to  participate  in  this  hearing  on  behalf  of  ART  A's  members.  ARTA  is  the  largest  U.S.  trade 
association  whose  membership  consists  entirely  of  working  travel  agents.  We  have  approximately  3,000 
members  in  all  the  States.  During  the  comment  period  on  DOJ's  settlement  with  United  Airlines  and 
USAir,  ARTA  sent  information  to  our  members  about  the  case,  and  asked  our  members  for  their  opinions. 
The  great  majority  are  opposed  to  what  DOJ  is  seeking,  and  hundreds  of  our  members  asked  for  copies 
of  petitions  so  they  could  obtain  signatures  on  petitions  from  consumers  who  would  like  to  continue  to 
receive  the  ticketing  information  from  travel  agents  that  the  DOJ  proposal  would  block.  ARTA  collected 
over  5,000  signatures  on  these  petitions,  which  we  forwarded  to  DOJ. 

ARTA's  Board  of  Directors  recently  adopted  a  resolution  stating  that,  for  everyone's  good,  airline  prices 
should  be  more  rational.  They  should  allow  consumers  to  have  access  to  fares  that  are  fair  to  all  and  that 
are  as  low  as  possible  while  still  allowing  the  airlines  to  cover  their  costs  and  make  a  reasonable  profit. 
Airline  pricing  practices  should  be  changed  to  avoid  the  large  and  confusing  number  of  fares  that  exist 
now,  and  that  are  changed  so  often.  There  should  be  an  end  to  pricing  rules  that  make  one  way  tickets 
more  expensive  than  round  trips,  that  reward  consumers  who  learn  how  to  use  "back-to- back"  tickets  to 
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obtain  lower  prices,  and  that  provide  significant  savings  to  passengers  who  know  to  buy  tickets  to  further 
destinations  than  they  really  want  to  travel  so  they  can  stop  where  they  really  want  to  go  and  save  money. 
Travel  agents  are  involved  because  they  are  the  ones  called  on  to  explain  and  justify  these  unjustifiable 
practices  to  consumers,  and  airlines  often  say  that  travel  agents  will  be  held  responsible  for  enforcing  rules 
that  cause  some  consumers  to  pay  higher  fares  just  because  they  do  not  know  about  these  fare  tricks. 

The  goal  of  rational  airline  pricing  is  not  being  met  now.  Airline  prices  are  not  fair  to  consumers.  They 
provide  some  consumers  with  great  benefits  while  requiring  others  to  pay  prices  that  are  much  too  high. 
Airline  pricing  practices  reward  people  who  are  knowledgeable  about  the  ways  to  use  the  airline  tariffs 
to  obtain  lower  fares  by  giving  false  information  about  their  real  travel  plans.  The  result  is  that  too  often 
passengers  on  the  same  flight  find  they  have  paid  vastly  different  amounts  for  identical  travel,  and 
passengers  have  become  rightly  upset  about  this.  Even  respected  television  and  newspaper  commentators 
have  started  calling  for  reregulation  to  correct  the  problems  of  the  airline  industry. 

Airline  fares  are  not  providing  airlines  with  the  amounts  they  need  to  cover  their  costs.  Airlines  have  lost 
large  amounts  of  money  during  the  past  three  years,  and  they  are  still  losing  money  now.  The  airlines 
attempted  to  rationalize  their  pricing  last  year,  but  the  effort  failed.  It  appears  that  the  airlines  will  never 
be  able  to  rationalize  their  pricing  and  provide  consumers  with  a  fair  pricing  system  if  left  on  their  own. 

The  solution  DOJ  has  proposed  in  its  lawsuit  against  the  airlines  for  alleged  price  fixing  would  make  the 
airline  pricing  situation  worse  for  the  public,  not  better.  Airlines  would  offer  more  fares  without  advance 
notice,  and  this  could  lead  to  more  price  wars  that  in  the  long  run  are  as  harmful  to  the  public  as  they 
are  to  the  airlines  themselves.  When  airline  tickets  are  priced  at  a  level  where  the  airlines  lose  money 
even  when  the  planes  are  full,  the  only  possible  result  is  that  more  airlines  will  go  into  bankruptcy  or 
cease  service,  causing  tremendous  disruptions  for  the  public.  It  is  very  much  in  the  public  interest  for 
airline  prices  to  be  rationale,  for  these  prices  to  be  more  stable  than  they  are  now,  and  for  the  prices  for 
similarly  situated  passengers  to  be  in  the  same  zone  so  consumers  feel  these  prices  are  fair  to  them. 

Travel  agents  have  a  unique  interest  in  this  situation.  Travel  agents'  main  concern  is  to  appear 
professional  and  helpful  to  their  clients  by  providing  them  with  information  they  cannot  find  as  easily 
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anywhere  else.  Travel  agents  also  have  a  great  interest  in  providing  consumers  with  information  about 
fares,  without  the  consumers  feeling  they  are  being  offered  unfair  prices  under  unreasonable  conditions. 
There  are  too  many  jokes  about  certain  fares  only  being  available  at  certain  times  and  to  certain  people, 
and  the  public  generally  feels  airline  prices  are  not  fair  to  them.  This  harms  travel  agents'  reputations 
because  the  public  sometimes  feels  it  is  the  fault  of  agents  when  they  hear  what  airline  fares  are  and  what 
conditions  must  be  met  to  qualify  for  certain  discounts,  and  it  also  hurts  the  reputation  of  airlines  and 
their  ability  to  be  profitable. 

Travel  agents  would  be  most  harmed  by  the  proposed  DOJ  remedy  in  its  lawsuit  against  the  airlines,  even 
though  they  are  not  even  parties  to  the  case.  Travel  agents  need  to  be  viewed  as  having  the  most 
information  for  their  clients,  but  the  DOJ  proposal  would  result  in  travel  agents  having  less  information 
than  they  have  been  able  to  offer  in  the  past.  This  is  the  opposite  of  what  is  needed  Instead,  ARTA 
would  like  to  offer  several  suggestions  to  improve  the  airline  pricing  situation. 

There  should  be  a  "zone  of  reasonableness"  for  airline  fares,  with  the  airlines  being  permitted  to  charge 
any  fares  they  wish  so  long  as  those  fares  are  within  this  zone.  This  would  provide  a  maximum  and  a 
minimum,  to  bring  some  rationalization  and  fairness  into  airline  pricing.  (It  might  also  be  useful  if  there 
were  some  additional  rationalization  of  route  decisions.)  The  concept  of  a  zone  of  reasonableness  was 
discussed  many  years  ago,  and  ARTA  believes  the  time  has  come  to  put  this  into  effect  to  help  bring  some 
order  into  the  airline  pricing  situation.  The  zone  of  reasonableness  concept  is  a  fair  compromise  between 
regulation  of  each  price  by  the  government  and  the  chaos  of  complete  deregulation  that  has  caused  some 
consumers  to  pay  much  higher  prices  while  others  obtain  discounts. 

ARTA  also  suggests  that  the  public  and  travel  agents  need  to  be  able  to  count  on  some  stability  in  airline 
pricing.  Consideration  should  be  given  to  having  the  airlines  give  some  reasonable  advance  notice,  such 
as  two  weeks,  for  all  fare  change's,  and  if  this  notice  included  first  and  last  ticketing  dates.  To 
accommodate  the  interests  sought  by  DOJ  (to  avoid  price  fixing  through  fare  announcements  that  often 
do  not  take  effect),  once  a  fare  change  is  announced,  with  an  effective  date  in  two  weeks,  that  fare  could 
not  be  amended  or  eliminated  until  another  announcement  is  made  with  a  similar  effectiveness  period. 
Airlines  that  would  choose  to  match  another  airline's  announced  fare  change  would  have  to  give  the  same 
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advance  notice  of  two  weeks,  thus  allowing  the  first  airline  to  have  whatever  benefit  is  obtained  from 
having  a  new  fare  for  a  certain  time  before  others  do. 

Everyone  would  be  happy  if  the  U.S.  airline  industry  did  not  need  any  changes  in  its  pricing  practices,  if 
its  fares  were  recognized  by  the  public  as  fair  and  if  the  airlines  made  reasonable  profits.  But  that  is  not 
the  case,  and  unless  changes  are  made  it  is  not  likely  to  happen.  Therefore,  ARTA  suggests  that  it  would 
be  good  for  the  public,  for  the  airlines,  for  travel  agents,  and  for  everyone  who  wants  to  see  a  healthy  U.S. 
airline  and  travel  industry  and  good  consumer  relations,  if  there  would  be  advance  notice  of  airline  fare 
changes  and  if  there  were  a  zone  of  reasonableness  within  which  the  airline  prices  must  be  set. 

ARTA  suggests  the  time  has  come  to  take  action  so  the  public  can  once  again  have  confidence  in  the  U.S. 
airline  and  travel  industry  and  in  the  basic  fairness  of  airline  pricing  and  the  stability  of  the  U.S.  airline 
industry. 

-  end  - 
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Thank  you  Mr.  Chairman. 

For  the  record,  my  name  is  Margie  Crace,  and  I  am  Chairman  of  the  Board  of  the 
National  Business  Travel  Association. 

Our  organization  represents  the  travel  managers  of  companies  who  are  involved  in  the 
$130  billion  that  is  spent  annually  on  travel  and  related  activity  by  Corporate  America.  The 
membership  of  the  association  extends  to  39  local  chapters  throughout  the  country  and 
includes  corporations  which  operate  on  a  global  scale. 

Business  travel  is  the  primary  source  of  revenue  for  air  transportation,  accounting  for 
60%  of  the  airlines  revenue  annually.  We  are  directly  and  deeply  affected  by  airline  pricing 
strategies  in  the  market.  Accordingly,  we  very  much  appreciate  the  opportunity  to  appear 
before  you  today.  The  issue  of  the  Justice  Department's  approach  to  what  they  regard  as 
necessary  restraints  to  prevent  anti- trust  behavior  in  airline  fare  setting  is  of  critical  importance 
to  us. 

In  order  to  appreciate  our  perspective  on  this  issue,  it  is  necessary  to  understand  our 
viewpoint  on  a  strong  air  transportation  system  and  the  way  that  the  corporate  travel  manager 
operates  in  this  relationship  to  arrange  and  manage  travel  for  Corporate  America. 

First  of  all,  air  transportation  is  a  vital  component  of  corporate  activity  because  we 
depend  on  the  availability  of  good  air  service  to  move  our  employees  quickly  and  safely  in 
order  to  conduct  business.  Over  time,  a  complex  and  interwoven  mechanism  and  relationship 
with  the  airlines  has  developed  to  accomplish  this  in  the  most  efficient  way.  We  recognize  that 
it  is  in  our  best  interest  to  work  cooperatively  with  the  airlines  to  make  travel  easier  and  to  deal 
with  the  complexity  of  the  fares  they  offer  at  different  times.  In  the  long  run,  we  are  very 
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concerned  about  the  future  of  the  airline  industry  and  feel  that  we  have  a  vested  interest  in 
helping  assure  the  existence  of  a  financially  viable  and  stable  industry. 

Despite  this,  as  users  we  have  an  equally  deep  interest,  as  all  consumers  do,  in  assuring 
that  competition  flourishes  within  the  airline  industry.  This  comes,  in  large  part,  from 
maintaining  an  environment  where  there  is  independent  price  setting.  In  no  way  should  our 
appearance  or  my  statement  be  regarded  as  being  critical  of  the  Justice  Department's  interest 
and  diligence  in  assuring  that  there  is  no  collusive  price  setting  within  the  airlines  industry.  The 
full  force  and  effect  of  existing  law  must  be  brought  to  bear  wherever  any  such  collusive  action 
is  substantiated. 

Inasmuch  as  we  have  not  seen  and  analyzed  all  the  evidence  which  prompted  action  by 
the  Justice  Department,  we  are  not  in  a  position  to  make  any  definitive  judgement  about 
whether  or  not  the  airlines  engaged  in  collusion  in  violation  of  the  anti-trust  laws.  We  are, 
however,  able  to  give  you  a  definitive  response  to  the  remedy  that  the  Justice  Department 
exacted  in  this  instance,  prohibiting  the  airlines  from  publishing  fare  changes  in  advance.  It  has 
created  an  enormous  problem  for  corporate  travel  managers,  as  well  as  their  company 
employees  and  the  travel  agency  partners  they  use  for  ticketing.  Ironically,  the  Justice 
Department  has  hurt  the  people  they  were  seeking  to  protect.  They  have  closed  a  window  of 
opportunity  that  existed  for  consumers. 

To  appreciate  this,  it  is  important  to  know  how  the  system  works.  And  the  key 
consideration  is  that  it  does  work  -  it  has  until  now  -  to  the  benefit  of  the  leisure  traveller  and 
to  the  corporation  bottom  line  collectively. 


72 


A  travel  manager  functions  within  a  company  to  establish  its  travel  policy,  negotiate 
rates  and  set  up  specific  arrangements  for  ticketing  and  compliance.  In  one  instance,  a 
company  may  have  its  own  in-house  travel  unit  do  all  this  or,  just  as  often,  the  travel  manager 
may  contract  with  an  outside  agency  to  implement  its  program.  In  either  case,  the  approach 
to  airline  fares  and  ticketing  is  the  same. 

The  goal  is  to  obtain  the  most  favorable  rate  consistent  with  the  travellers'  mission,  and 
to  save  money  for  the  corporation.  As  we  all  know,  that  is  a  critical  goal  in  today's  economic 
environment.  Corporate  America  is  becoming  more  and  more  aware  of  the  value  of  this  kind 
of  management.  There  is  growing  recognition  that  travel  and  entertainment  is  the  third  largest 
operating  cost  of  a  company  and  that  it  is  its  most  manageable.  That  is  what  the  Justice 
Department's  remedy  circumvented  in  this  instance. 

In  the  past,  when  an  airline  issued  advance  notice  of  its  fare  changes,  there  was  time  for 
a  corporate  travel  manager  or  an  agent  to  immediately  purchase  tickets  before  the  -ate  went 
up.  That  window  of  opportunity  has  disappeared. 

Additionally,  the  lack  of  advance  notice  of  fare  changes  creates  administrative 
disruption  and  added  burdens.  The  individual  traveller  often  has  to  go  through  more  steps  - 
and  more  frustration  -  because  on  short  notice,  tickets  may  have  to  be  recalled  and  changed. 
Beyond  that,  it  leads  to  higher  costs  for  companies  because  the  airlines  exact  a  $25  or  $50 
charge  for  refunds  and/or  ticket  changes. 

The  net  effect  of  all  this  is  the  disruption  of  the  ticketing  process  and  a  procedure  that 
will  cost  companies  more  money  than  the  system  that  was  in  place. 
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We  are  now  at  a  critical  point  in  the  process  because  the  impact  will  be  compounded  in 
coming  months.  Traditionally,  after  Easter,  air  travel  enters  a  lull,  and  that  is  when  the  airlines 
put  in  special  fares  to  stimulate  the  market  through  the  summer  months.  The  Justice 
Department  prohibition  compounds  the  problem  that  we  already  have.  We  urgently  request 
that  the  prohibition  be  modified  or  discontinued  immediately  if  something  is  to  be  done  to 
bring  relief  for  the  problem. 

In  summary,  Mr.  Chairman,  the  determination  of  the  Justice  Department  to  assure 
independent  pricing  within  the  airline  industry  is  in  accord  with  its  mission  to  protect  the  public 
interest,  however,  the  remedy  is  counterproductive.  Limiting  the  availability  of  first  and  last 
ticketing  dates  has  hurt  the  ability  of  travel  managers  and  agents  to  manage  air  travel  to  the 
consumers  advantage.  The  results  have  been  administrative  disruption  and  higher  fares, 
especially  with  business  travellers  who  cannot  take  advantage  of  "Saturday  stay-over" 
discounts. 

If  this  problem  is  going  to  receive  further  Congressional  attention  or  reconsideration  by 
the  Justice  Department,  the  National  Business  Travel  Association  stands  ready  to  work  with 
you  to  reach  an  acceptable  solution  to  this  problem.  We  have  much  to  gain  by  a  beneficial 
solution  and  much  to  lose  if  no  change  is  made.  We  are  prepared  to  work  with  all  parties  to 
fashion  a  realistic  technique  for  notification  of  fare  changes  without  creating  an  environment 
for  collusion  or  agreement  on  prices  prior  to  the  date  of  implementation. 

This  concludes  my  statement.  On  behalf  of  corporate  travel  managers  throughout  the 
country,  I  want  to  express  my  appreciation  for  your  interest  and  sensitivity  in  inviting  us  to 
testify  here  today.  If  you  have  any  questions,  I  would  be  pleased  to  answer  them. 
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STATEMENT  OF  LINDA  GOLODNER 


TESTIMONY  BEFORE  THE 

HOUSE  COMMITTEE  ON  PUBLIC  WORKS  AND  TRANSPORTATION 

SUBCOMMITTEE  ON  AVIATION 

BY  THE 

NATIONAL  CONSUMERS  LEAGUE 

APRIL  20,  1993 


Mr.  Chairman  and  members  of  the  subcommittee,  thank  you  for  the 
opportunity  to  testify  today.  your  holding  these  hearings 
recognizes  that  the  proposed  consent  decree  is  an  important 
consumer  issue. 

Before  I  begin,  I  would  like  to  state  upfront  that  the  National 
Consumers  League  takes  no  position  on  the  merits  or  demerits  of  the 
Justice  Department  suit  against  ATPCO  and  the  airlines.  We  are 
concerned,  however,  that  the  remedy  proposed  by  the  Department  of 
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Justice,  in  attempting  to  punish  the  airlines,  instead  punishes  the 
consumer  first. 

The  National  Consumers  League  (NCL),  the  nation's  oldest  consumer 

GROUP  FOUNDED  IN  1899,  REPRESENTS  CONSUMERS  ON  MARKETPLACE  AND 
WORKPLACE  ISSUES.  OUR  MEMBERS  COME  FROM  EVERY  STATE;  A  GREAT  MANY 
ARE  AIRLINE  PASSENGERS.  NCL  HAS  TESTIFIED  BEFORE  THIS  SUBCOMMITTEE 
IN  THE  PAST  AND  WHILE  WE  CLOSELY  FOLLOW  AVIATION  ISSUES,  WE  DO  NOT 
COME  HERE  AS  AN  EXPERT  ON  THE  AVIATION  INDUSTRY. 

OUR  EXPERTISE  IS  IN  MONITORING  CONSUMER  BEHAVIOR  AND  ASSURING  THAT 
CONSUMERS  --  ESPECIALLY  PERSONS  WHO  MAY  NOT  HAVE  OTHER  GROUPS 
REPRESENTING  THEIR  VIEWS  --  HAVE  A  VOICE  BEFORE  REGULATORY  AND 
LEGISLATIVE  BODIES.  WE  COME  TO  THIS  PROCEEDING  TO  SPEAK  FOR  THE 
AVERAGE  CONSUMER.  NCL  MEMBERS  ARE  INDIVIDUALS  WHO  KNOW  LITTLE 
ABOUT  CONSENT  DECREES  OR  'YIELD  MANAGEMENT  PROGRAMS'  OR  TUNNEY 
PROCEEDINGS,  BUT  ARE  PEOPLE  WHO  WANT  TO  OBTAIN  THE  MOST  ECONOMICAL 
AIR  TRAVEL  POSSIBLE.  GENERALLY,  THESE  ARE  PEOPLE  WHO  PAY  FOR  TRAVEL 
OUT  OF  THEIR  OWN   POCKETS   AND  WHO  RELY   HEAVILY  ON,   AND  TRUST  IN, 


76 

TRAVEL  AGENTS  TO  GUIDE  THEM  THROUGH  A  VERY  COMPLEX  FARE  SYSTEM. 

Often  these  consumers  must  plan  far  in  advance  for  travel.  It  is  the 

GRANDMOTHER  WHO  HAS  ONLY  FLOWN  ONCE  OR  TWICE  IN  HER  LIFE  WHO 
WANTS  TO  SEE  HER  NEW  GRANDCHILD;  IT  IS  THE  COUPLE  WHO  HAVE  FINALLY 
RETIRED  ON  A  FIXED  INCOME  THAT  STRETCHES  TO  ALLOW  THEM  ONLY  ONE  OR 
TWO  SPECIAL  TRIPS  A  YEAR;  IT  IS  THE  TWO-EARNER  FAMILY  THAT  MUST  WATCH 
EVERY  PENNY  FOR  THE  PROMISED  FAMILY  VACATION  TO  DlSNEYWORLD. 

I  WANT  TO  EMPHASIZE  THE  WORD  "PLAN."  BECAUSE  THAT  --  FROM  THE 
CONSUMER'S  POINT  OF  VIEW  -  IS  THE  CENTRAL  WEAKNESS  OF  THE  CONSENT 
DECREE  PROPOSED  BY  THE  JUSTICE  DEPARTMENT.  IN  LIMITING  THE 
INFORMATION  THAT  TRAVEL  AGENTS,  AND  THUS  CONSUMERS,  CAN  HAVE  IN 
PLANNING  THEIR  TRAVEL,  THE  CONSENT  DECREE  DEPRIVES  ALL  TRAVELLERS  OF 
BASIC  DATA  WE  HAVE  COME  TO  RELY  ON  TO  FIND  THE  MOST  ECONOMICAL  AND 
CONVENIENT  FARES. 

WE  HAVE  SPENT  MOST  OF  OUR  EXISTENCE  AS  A  CONSUMER  GROUP  SUPPORTING 
THE  BELIEF  THAT  CONSUMER  INFORMATION  AND  EDUCATION  ARE  THE 
LUBRICANTS    TO    AN    EFFICIENT    AND    OPEN    MARKETPLACE.       THE    PROPOSED 
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consent  decree  runs  counter  to  our  efforts  to  promote  just  that. 
Restricting  information  as  proposed  by  the  Justice  Department  will 
severely  limit  consumer  choice  and  skew  the  marketplace  by  forcing 
travellers  to  make  spur-of-the-moment  decisions  without  the  luxury 
of  considering  their  purchase  and  cheating  them  out  of  choosing  the 
best  deal  possible  on  an  often-tight  budget. 

Let  me  give  you  an  example.  A  young  man  was  planning  to  go  to 
Boston  to  visit  some  friends.  He  planned  to  book  passage  on  one  of 
the  airlines  that  has  signed  the  consent  decree.  the  clerk  suggested 
that  he  purchase  the  ticket  immediately  because  there  was  no  price 
guarantee.  unfortunately,  he  could  not  do  that  since  he  first 
wanted  to  confirm  that  friends  could  meet  him  at  the  airport. 
Unable  to  get  them  on  the  phone  immediately,  he  waited  two  days  to 
confirm  arrangements.  he  called  the  airline  back  to  purchase  the 
ticket  and  was  told  the  fare  had  gone  up  by  $25.  it  wasn't  a  big 
increase,  but  since  he  was  on  a  tight  budget,  he  felt  his  only  option 
was  to  drive  to  boston,  which  he  did,  at  great  inconvenience  to 
himself  and  his  family. 
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His  question  was  "Why  didn't  the  airline  clerk  simply  tell  me  the 
price  was  going  up?  i  would  have  bought  the  ticket  immediately  and 
made  arrangements  about  getting  picked  up.  by  being  shut  out 
because  of  the  price  increase,  i  really  had  no  choice  but  to  drive." 

Perhaps  this  is  a  minor  occurrence  in  the  scheme  of  things,  but  I'm 
sure  that  this  situation  will  be  replicated  all  over  the  country  if 
this  consent  decree  is  allowed  to  stand.  the  effects  on  families 
young  and  old  is  especially  troubling.  it's  hard  enough  for  a  two 
wage-earner  family  to  make  vacation  plans;  this  consent  decree 
makes  it  that  much  harder. 

In  fashioning  its  consent  decree,  the  Justice  Department  has  not 
thought  through  the  consequences  of  such  a  scheme  on  the 
travelling  public.  there  are  a  number  of  important  questions  we 
would  like  answered: 

1 .       Credit  card  companies  and  consumer  groups  alike  spend  a  great 
deal  of  time  encouraging  consumers  to  use  their  credit  wisely. 
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We  tell  them  that  interest  on  a  purchase  should  be  a  family 
budget  item.  last  fall,  i  toured  twelve  cities  with  spokespeople 
from  visa,  usa.  with  that  message.  today,  american  express 
is  holding  a  financial  responsibility  seminar  in  16  cities  with 
consumer  advocates  talking  about  that  same  message.  it  is  the 
same  message  ncl  will  be  giving  when  we  launch  a  national 
financial  services  campaign  in  may.  our  message  is  to  budget 
and  use  credit  wisely.  the  practice  the  consent  decree  will 
force  people  into  is  to  pay  cash  on  the  line  or  pay  additional 
interest,  thus  increasing  air  fares  because  of  uncertainty 
created  about  ticket  prices  and  having  to  buy  now.  has  the 
Justice  Department  considered  the  overall  economic  impact 
people  if  they  are  no  longer  able  to  use  this  tool  in  managing 
their  money? 

Because  the  airlines  will  no  longer  be  allowed  to  inform 
customers  of  the  expiration  date  of  discount  fares  unless  they 
also  communicate  this  information  in  advertising  or  direct  mail 
campaigns,    won't  this   encourage   airlines   to   cut  back  on 
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discounts  and  ultimately  raise  fares? 

3.  to  the  extent  that  airlines  do  increase  their  advertising  so 
that  they  can  announce  the  expiration  date  of  discount  fares, 
won't  those  increased  costs  be  passed  on  to  the  consumer  in  the 
form  of  higher  fares? 

4.  how  will  the  proposed  consent  decree  affect  programs 
particularly  important  for  senior  citizens  -  for  example,  the 
senior  coupon  system,  bereavement  fares,  or  other  discount 
programs? 

5.  Will  the  proposed  consent  decree  apply  to  a  ticket  that 
includes  both  a  domestic  leg  and  an  international  leg?  how 
will  the  proposed  consent  decree  affect  domestic  travel  versus 
international  travel?  and  will  a  traveller  have  advance 
notice  of  price  changes  for  an  international  leg  of  a  trip,  but 
not  for  the  domestic  leg? 
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6.  Will  not  the  consent  decree  create  a  sort  of  "insider 
information"  network  about  future  fare  increases,  and  will  this 
not  adversely  affect  individual  consumers  in  comparison  to 
large  corporate  clients  of  the  airlines? 

We  can  probably  come  up  with  many  more  questions  that  the  Justice 
Department  does  not  address  in  its  filing.  This  is  an  extremely 
complicated  issue;  tinkering  with  the  system  without  adequately 
studying  the  many  ripples  being  created  can  be  dangerous  and  self- 
defeating. 

The  National  Consumers  League  also  has  some  first  amendment 
concerns  about  this  proposed  remedy.  the  department  of  justice 
claims  that  such  concerns  are  frivolous  because  the  courts  have 
ruled  that  corporations  have  the  right  to  sign  away  their  first 
amendment  rights.  but  what  about  consumers?  don't  they  have  a 
right  to  be  fully  informed  on  matters  of  such  direct  importance  to 

THEM? 
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In  sum,  Mr.  Chairman,  the  prohibition  on  the  flow  of  information  to 
consumers  denies  them  the  opportunity  to  seek  the  most  competitive 
fares  on  the  basis  of  a  range  of  acceptable  travel  times.  wlth  the 
knowledge  of  first  and  last  ticket  dates,  consumers  can  adjust  their 
travel  dates  and/or  purchase  dates  in  order  to  take  advantage  of 
the  lowest  fares.  without  this  information,  consumers  must  "roll 
the  dice"  in  deciding  when  to  buy  their  tickets.  the  consent  decree 
clearly  denies  consumers  the  ability  to  make  informed  purchases  of 
air  travel. 

We  are  troubled  that  the  Justice  Department,  in  proposing  this 
remedy,  has  not  looked  closely  at  the  impact  its  "solution"  will 
have  on  ordinary  consumers.  we  are  troubled  that  this  action  taken 
by  the  Department  apparently  without  consumer  input,  will  set  a 
precedent  and  lead  to  further  prohibitions  on  providing  consumers 
with  important  purchasing  information. 

Mr.  Chairman,  we  strongly  believe  that  this  consent  decree  will  do 
far  more  harm  than  good.    if  there  is  a  problem  with  the  airlines, 

10 
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THIS  IS  NOT  THE  WAY  TO  FIX  IT.    THE  GOVERNMENT  EXISTS  TO  SERVE  THE  BEST 

interests  of  the  people.  the  justice  department  must  not  be  allowed 
to  pursue  legal  theory  when  that  pursuit  is  made  without  adequate 
regard  to  its  effects  on  the  lives  of  all  consumers. 

Thank  you  very  much. 


*«a 
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NATIONAL  CONSUMERS  LEAGUE  PRESIDENT 

SAYS  D.O.J.  PURSUED  LEGAL  THEORY 

TO  DETRIMENT  OF  TRAVELING  PUBLIC 

Contact:  Cleo  Manuel 
(202)639-8140  day 
(703)247-8064  evening 

WASHINGTON,  D.C.,  April  20  -  At  today's  Congressional  hearing,  Linda  Golodner, 
president  of  the  National  Consumers  League,  warned  that  the  Justice  Department  had  failed  to 
adequately  consider  consumers  when  formulating  the  consent  decree  which  affects  air  travelers. 
"The  Justice  Department  must  not  be  allowed  to  pursue  legal  theory  when  that  pursuit  is  made 
without  adequate  regard  to  its  effects  on  the  lives  of  consumers,"  she  said. 

She  said  the  decree's  prohibition  on  information  regarding  fare  increases  could  create  "a 
sort  of  'insider  information'  network  which  would  favor  corporate  over  individual  clients." 

"DOJ's  attempt  to  punish  the  airlines  instead  punishes  the  consumer,"  said  Golodner. 
"In  limiting  the  information  that  consumers  and  travel  agents  can  have  in  planning  their  travel, 
the  consent  decree  deprives  all  travelers  of  basic  data  we  have  come  to  rely  on  to  find  the  most 
economical  and  convenient  fares." 

"Without  the  full  disclosure  of  first  and  last  ticket  dates,  consumers  must  'roll  the  dice' 
in  deciding  when  to  buy  tickets.  The  consent  decree  clearly  denies  consumers  the  ability  to 
make  informed  purchases  of  air  travel." 

Golodner  posed  a  number  of  questions  which  she  said  the  Justice  Department  has 
apparently  failed  to  anticipate.   Among  them: 

•  "Because  the  airlines  will  no  longer  be  allowed  to  inform  customers  of  the  expiration 
date  of  discount  fares  unless  they  also  communicate  this  information  in  advertising  or 
direct  mail  campaigns,  won't  this  encourage  airlines  to  cut  back  on  discounts  and 
ultimately  raise  fares?" 

•  "How  will  the  proposed  consent  decree  affect  programs  particularly  important  for 
senior  citizens  —  for  example,  the  senior  coupon  system,  bereavement  fares,  or  other 
discount  programs?" 

•  "Will  not  the  consent  decree  create  a  sort  of  'insider  information'  network  about 
future  fare  increases,  and  will  this  not  adversely  affect  individual  consumers  in 
comparison  to  large  corporate  clients  of  the  airlines?" 

The  National  Consumers  League,  founded  in  1899,  is  America's  pioneer  consumer  organization. 
NCL's  three-pronged  approach  of  research,  education  and  advocacy  has  made  it  an  effective 
representative  and  source  of  information  for  consumers  and  workers.  NCL  is  a  private,  non- 
profit membership  organization  dedicated  to  representing  consumers  on  issues  of  concern 
including  health  care,  food  and  drug  safety,  fair  labor  standards  and  fraud. 


Offlc«r»:  Robert  R.   Nathan,  Honorary  Chair  •   Eather  Peterson,   Honorary  Preside: 
Vice  Chajr  •  Bert  Seidman.  Vice  Chair  •  lane  King.  Secretary  •   Barba 
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Buvcrs  L'p  •  Congress  Watch  •  Critical  Mass  •  Health  Research  Group  •  Litigation  Group 
Ralph  Nader,  Founder 

STATEMENT  OF  CORNISH  F.  HITCHCOCK 
ATTORNEY,  PUBLIC  CITIZEN 

before  the 

Subcommittee  on  Aviation 

Committee  on  Public  Works  and  Transportation 

U.S.  House  of  Representatives 

Washington,  D.C. 
20  April  1993 

Mr.  Chairman,  members  of  the  Subcommittee: 

On  behalf  of  Public  Citizen,  I  appreciate  the  invitation  to 
testify  today  about  the  proposed  final  judgment  in  the  antitrust 
case  known  as  United  States  v.  Airline  Tariff  Publishing  Co.. 

As  you  know,  the  Department  of  Justice  filed  this  suit  in 
December  1992,  charging  the  major  U.S.  airlines  with  pricefixing 
by  using  modern  computer  technology  to  reach  agreement  as  to  how 
much  fares  will  go  up  and  under  what  conditions  short-term  dis- 
count fares  will  be  offered.   Two  airlines,  United  and  USAir, 
have  indicated  their  willingness  to  sign  a  consent  decree,  under 
which  they  would  no  longer  tell  people  in  advance  when  fares  are 
going  up;  the  decree  would  also  regulate  the  ways  that  these 
airlines  and  travel  agents  advise  consumers  about  the  last 
possible  date  to  buy  certain  discount  fares. 

This  proposed  decree  will  become  final  only  if  the  judge 
presiding  over  the  case  concludes  that  the  settlement  is  "in  the 
public  interest,"  as  reguired  by  the  Antitrust  Procedures  and 
Penalties  Act  ("APPA") .   Earlier  this  month,  Justice  urged  the 
judge  to  approve  the  decree  notwithstanding  comments  filed  by 
Public  Citizen  and  others,  so  today's  hearing  is  very  timely. 

2000  P  Street  N\V  •  Washington.  DC  20036  •  (202)833-3000 
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Public  Citizen's  interest  here  is  as  a  consumer  group  with 
14  0,000  members,  many  of  whom  fly  and  thus  are  directly  affected 
by  the  proposed  settlement.   Since  its  founding  in  1971,  Public 
Citizen  and  its  staff  have  worked  on  a  number  of  aviation  issues, 
including  participation  in  a  private  class  action  antitrust  suit 
involving  similar  allegations,  In  re  Domestic  Air  Transportation 
Antitrust  Litigation.  MDL  No.  861,  where  the  settlement  recently 
approved  by  a  federal  district  judge  in  Atlanta  did  not  go  as  far 
as  the  Department  of  Justice  proposes  here. 

Before  I  discuss  our  concerns  about  the  proposed  decree,  let 
me  make  a  few  preliminary  points,  as  it  may  be  unusual  for  a  con- 
sumer group  to  be  raising  questions  about  a  government  antitrust 
initiative.   As  the  Subcommittee  is  aware,  Public  Citizen  sup- 
ported the  legislation  which  was  enacted  as  the  Airline  Deregula- 
tion Act  of  1978.   In  favoring  an  end  to  traditional  route-and- 
rate  regulation  domestically,  Public  Citizen  and  other  supporters 
of  this  reform  expected  that  vigorous  antitrust  regulation  would 
replace  the  public  utility  model  of  regulating  airline  economics. 

Consistent  with  that  aim,  Public  Citizen  voiced  support  for 
the  Justice  Department's  opposition  to  several  anti-competitive 
mergers  that  the  Department  of  Transportation  approved  in  the 
mid-1980s  (e.g. .  Northwest-Republic,  TWA-Ozark) ;  we  also  opposed 
on  antitrust  grounds,  as  did  the  Department,  the  proposed  merger 
in  1989  of  Delta's  computer  reservation  system  into  the  Sabre 
system  developed  by  American. 

Having  supported  these  antitrust  initiatives  in  the  past,  we 
nonetheless  find  ourselves  skeptical,  at  least  on  the  present  ev- 
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idence,  whether  the  proposed  settlement  will  really  benefit  the 
flying  public.   If  anything,  approval  of  the  settlement  may 
threaten  some  conveniences  and  savings  which  consumers  can  enjoy 
when  they  buy  airline  tickets.   Let  me  explain  why  I  say  this, 
and  I'll  begin  by  describing  the  terms  of  the  proposed  decree  in 
a  bit  more  detail. 

The  proposed  consent  decree  (as  well  as  the  complaint  which 
is  aimed  at  the  non-settling  airlines)  would  prohibit  electronic 
distribution  of  information  showing  the  first  date  in  the  future 
that  tickets  will  be  available  at  a  given  price  (the  "first  tick- 
et date") .   The  Competitive  Impact  Statement  which  the  Department 
prepared  in  support  of  the  settlement  describes  the  proposed  ban 
on  using  first  ticket  dates  as  "absolute."   Thus,  all  of  an  air- 
line's fares,  whether  stored  in  the  Airline  Tariff  Publishing 
Company  ("ATPCO")  computer  reservation  system  or  elsewhere,  would 
have  to  be  currently  available  for  sale  to  consumers. 

The  consent  decree  would  also  regulate  what  consumers  can 
learn  about  the  last  date  that  consumers  can  buy  certain  fares, 
usually  short-term,  deep-discount  promotional  fares  (the  "last 
ticket  date") .   United  and  USAir  would  be  able  to  communicate  the 
last  ticket  dates  of  particular  fares  through  advertising  when 
these  fares  are  first  offered  for  sale,  provided  that  the  last 
ticket  dates  are  communicated  in  "media  of  general  circulation" 
or  through  mass  mailings,  and  in  a  manner  designed  to  "directly 
reach  a  meaningful  number  of  likely  potential  consumers." 

If  United  and  USAir  initially  communicate  their  fare  offer- 
ings to  the  public  in  this  fashion,  the  last  ticket  date  informa- 
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tion  can  be  loaded  into  airline  computer  reservation  systems,  and 
United,  USAir  and  travel  agents  will  then  be  able  to  advise  pas- 
sengers how  long  these  promotional  fares  will  remain  on  sale. 

We  are  concerned  that  these  conditions  could  impair  the 
flexibility  that  consumers  now  enjoy  when  making  reservations, 
and  that  is  true  with  respect  to  the  proposed  limitations  regard- 
ing both  the  first  and  last  travel  dates.   To  understand  why  this 
is  so,  let  me  quickly  review  some  basic  facets  about  the  way  that 
air  transportation  is  purchased. 

Consumers  often  make  reservations  days,  weeks  or  months 
before  they  actually  plan  to  travel.   This  is  so  because  seats 
may  be  unavailable  at  any  price  during  peak  travel  times  of  the 
year  and  also  because  some  of  the  lowest,  deep  discount  fares  are 
subject  to  restrictions  that  limit  the  number  of  consumers  who 
can  take  advantage  of  these  discounts. 

Because  consumers  buy  air  transportation  before  they  actual- 
ly use  it,  they  may  prefer  to  defer  payment  for  as  long  as  possi- 
ble, particularly  if  they  plan  to  buy  the  ticket  with  a  revolving 
credit  card  account  that  charges  interest  from  the  date  the 
transaction  is  consummated. 

The  airlines  recognize  this  fact  and  allow  consumers  to  make 
reservations  far  in  advance,  but  defer  charging  them  until  they 
actually  pay  for  the  ticket,  either  in  cash  or  by  credit  card. 
Thus,  the  fare  that  a  consumer  pays  is  the  fare  in  effect  on  the 
date  the  purchase  is  made,  a  practice  which  came  into  being  well 
before  economic  deregulation  began. 

The  availability  of  advance  information  as  to  when  fare 
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changes  take  effect  —  called  the  "first  travel  date"  here  — 
thus  allows  passengers  to  anticipate  and  avoid  price  hikes  that 
may  otherwise  take  effect  between  the  time  when  a  reservation  is 
made  and  the  time  when  the  ticket  is  actually  purchased. 

This  advance  information  allows  consumers  to  enjoy  the  con- 
venience of  deferred  payment  and  to  avoid  unwanted  price  hires. 
Travel  agents  are  aware  of  this  consumer  preference,  which  is  why 
many  of  them  will  volunteer  the  details  of  impending  fare  hikes 
to  passengers,  for  example,  by  saying,  "You  can  make  your  reser- 
vation today,  but  you'll  have  to  pay  for  that  ticket  by  Friday, 
because  prices  are  going  up  on  Saturday." 

Indeed,  consumers  rely  heavily  on  travel  agents  for  such  in- 
formation:  Unlike  discount  fares,  which  airlines  widely  trumpet 
through  their  advertising,  proposed  increases  in  existing  fares 
are  rarely  announced  in  airline  advertising. 

The  Department  of  Justice's  Competitive  Impact  Statement 
ignores  the  convenience  and  savings  that  exist  under  this  regime; 
by  seeking  to  end  these  practices,  the  likely  result  will  be 
consumer  confusion  and  higher  costs.   When  a  customer  asks  an 
agent,  "How  long  will  the  fare  be  available  at  this  price?,"  the 
agent  will  be  forced  to  respond,  "I  don't  know." 

Alternatively,  since  the  proposed  decree  would  allow  air- 
lines to  talk  about  contemplated  fare  increases  only  in  the  most 
general  of  terms,  the  agent  would  have  to  say  something  such  as 
"I  can't  guarantee  how  much  longer  that  fare  will  be  around,  and 
the  airlines  are  talking  about  how  fares  have  to  go  up  soon,  so 
the  only  way  you  can  be  safe  is  to  charge  your  ticket  today." 
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The  Department  candidly  admits  that  the  proposed  decree 
would  require  consumers  who  are  concerned  against  surprise  price 
increases  to  protect  themselves  in  this  way.   We  fail  to  see  what 
price-sensitive  passengers  would  gain  in  return  for  abolishing 
the  flexibility  that  exists  under  the  current  system.   Antitrust 
enforcement  is  supposed  to  protect  consumers  and  to  lower  prices, 
yet  the  likely  result  under  the  decree  would  be  consumer  hostili- 
ty and  a  feeling  of  being  rushed  to  commit  one's  money  today. 

For  many  of  the  same  reasons,  we  question  whether  passengers 
would  benefit  from  the  severe  restrictions  which  would  be  placed 
on  disclosure  of  the  last  ticket  date.   Airlines  frequently  offer 
restricted  deep  discount  fares  as  a  way  to  fill  empty  seats 
during  slow  travel  times,  and  an  expiration  date  for  these  fares 
is  seen  as  an  essential  way  to  stimulate  travel  without  diverting 
too  many  higher-fare  passengers  to  travel  on  these  discounts. 

The  price-sensitive  passengers  at  whom  these  discounts  are 
aimed  find  it  very  important  to  know  how  long  a  limited-time,  low 
fare  offering  will  remain  available.   Because  only  a  limited  num- 
ber of  seats  are  available  at  the  offered  fare,  consumers  may 
want  to  reserve  early,  to  make  sure  of  securing  a  seat  before  all 
are  sold,  while  delaying  payment  as  late  as  possible. 

That  is  so  because  a  passenger  seeking  to  use  a  restricted 
promotional  fare  may  learn  from  the  travel  agent  that  the  passen- 
ger's most  desired  flights  or  dates  are  not  available;  the  pas- 
senger may  nonetheless  deem  it  prudent  to  book  reservations  at  a 
less  preferred  time  and  then  consult  with  the  passenger's  spouse 
or  employer  to  see  that  the  alternative  dates  reserved  with  the 
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travel  agent  are  still  convenient. 

The  flexibility  passengers  enjoy  in  this  situation  may  be 
lost  under  the  proposed  decree.   Some  deep  discount  fares  are 
non-refundable  or  carry  significant  penalties  which  would  deter 
passengers  from  committing  themselves  to  a  particular  flight 
schedule  when  they  initially  call  their  travel  agent,  which  is 
the  way  that  the  Department  thinks  the  world  should  work  with 
respect  to  the  first  ticket  date  for  particular  fare  offerings. 
Indeed,  nanv  people  would  simply  stay  home  if  the  current  levels 
of  flexibility  now  in  the  system  were  to  be  removed. 

Perhaps  recognizing  these  facts,  the  Department  does  not 
propose  a  flat  ban  on  use  of  last  ticket  dates,  but  the  loophole 
Justice  tries  to  carve  out  raises  more  guestions  than  it  answers. 

The  Department  contemplates  that  a  last  ticket  date  could  be 
communicated  to  consumers  by  travel  agents,  provided  that  the 
specific  date  has  been  identified  when  the  airline  first  adver- 
tises a  promotional  fare  in  "media  of  general  circulation"  or 
"mass  mailings,"  provided  further  that  the  advertisement  is  "de- 
signed to  directly  reach  a  meaningful  number  of  potential  consum- 
ers likely  to  purchase  the  promotional  fare."   These  are  phrases 
that  only  a  lawyer  can  love,  but  their  impact  on  passengers  could 
be  less  benign. 

Suppose,  for  example,  that  USAir  chose  to  advertise  some 
promotional  fares  to  specific  cities  and  included  a  $99  fare  to 
Hartford,  Connecticut,  but  not  a  $99  fare  to  New  Haven:   Why 
would  it  make  sense  to  let  travel  agents  tell  passengers  that  the 
Hartford  fare  expires  on  the  31st  of  the  month,  but  not  be  able 
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At  a  more  general  level,  the  Department's  rebuttal  fails  to 
come  to  grips  with  a  core  question  of  competition  policy.   The 
current  system,  including  the  speed  with  which  fare  and  fare 
condition  data  are  communicated  to  travel  agents,  and  by  them  to 
passengers,  has  some  benefits  for  consumers.   The  fact  that  an 
individual  airline's  pricing  moves  are  immediately  known  to  its 
competitors,  coupled  with  the  fact  that  consumers  can  learn  what 
all  airlines  are  doing  with  one  telephone  call  to  an  agent,  makes 
it  difficult  for  airlines  to  ignore  a  competitor's  price  cutting 
moves  on  the  theory  that  information  is  imperfect  and  that  some 
consumers,  at  least,  can  be  charged  a  higher  fare  because  they 
will  not  find  out  just  what  the  competition  is  up  to. 

In  other  words,  this  is  not  an  industry  where  consumers  have 
to  make  three  or  four  phone  calls,  or  visit  three  or  four  stores, 
to  learn  the  best  price  for  a  particular  flight;  that  information 
is  only  one  telephone  call  away,  and  the  airlines  know  it.   This 
characteristic  of  the  market  for  airline  tickets  helps  explain 
why  there  is  aggressive  price  matching  and  why  (most  of  the  time 
anyway)  all  airlines  are  charging  the  same  fare  on  a  given  route. 
To  some  people,  this  may  seem  an  example  of  competition  at  work, 
not  a  restraint  of  trade. 

In  the  final  analysis,  though,  how  is  Congress  or  anyone 
else  to  judge  whether  there  is  an  antitrust  violation  here? 
Unfortunately,  this  question  cannot  be  answered  until  and  unless 
one  has  a  better  sense  of  exactly  what  the  Department  thinks  the 
facts  are  here.   The  rebuttal  comments  offer  a  few  anecdotes,  but 
one  is  hard  pressed  to  know  if  these  are  the  Department's  entire 

10 
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case  or  merely  the  tip  of  the  iceberg. 

Fortunately,  there  is  a  way  to  find  out.   The  APPA  contem- 
plates that  when  Justice  wants  to  settle  an  antitrust  case,  it 
"shall"  make  available  the  proposed  decree  and  "any  other  materi- 
als and  documents  which  the  United  States  considered  determina- 
tive in  formulating"  that  decree.   15  U.S.C.  §  16(b). 

As  best  as  we  can  determine,  that  has  not  happened  here.   We 
have  not  seen,  nor  does  the  Competitive  Impact  Statement  identi- 
fy, any  documents  which  Justice  regards  as  "determinative"  that 
pricefixing  occurred.   If  Justice  were  to  make  such  documents 
public,  the  Subcommittee,  Public  Citizen  and  other  interested 
parties  could  examine  that  evidence  and  make  an  informed  judg- 
ment.  Indeed,  if  the  evidence  did  show  collusive  pricefixing, 
Public  Citizen  would  support  a  vigorous  enforcement  effort. 

For  these  reasons,  we  would  recommend  that  the  Subcommittee 
ask  the  Department  to  make  those  "determinative"  documents  pub- 
licly available.   For  our  part,  Public  Citizen  has  made  a  motion 
in  the  class  action  suit  in  Atlanta,  seeking  access  to  what  are 
probably  the  same  records,  which  the  airlines  produced  under  seal 
during  the  discovery  process  and  which  are  still  sealed.   That 
motion  is  still  pending. 

Regardless  of  how  one  may  ultimately  come  out  on  the  merits 
of  the  issues  here,  access  to  "determinative"  records  would  be  an 
important  first  step  which  would  let  those  issues  be  approached 
and  resolved  on  the  basis  of  facts,  not  merely  theory. 

I  hope  that  these  comments  are  helpful,  and  I  will  be  happy 
to  respond  to  your  questions. 

11 
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Good  morning.  My  name  is  James  E.  Landry.  I  am  the  President 
of  the  Air  Transport  Association  of  America.  I  appreciate  the  op- 
portunity to  discuss  with  you  the  proposed  consent  decree  in  United 
States  v.  Airline  Tariff  Publishing  Co.,  et  al.1  Although  ATA  has 
not  been  involved  in  this  litigation,  and  therefore  cannot  comment 
about  it,  we  believe  that  examining  the  implications  to  consumers 
and  the  airline  industry  of  the  requirements  contained  in  the 
proposed  consent  decree  is  important. 

Thirty-one  years  ago,  President  John  F.  Kennedy  pledged  the 
Federal  Government  to  the  fullest  realization  of  consumer  rights. 
He  said  that  among  the  rights  of  the  consumer  that  government  need- 
ed to  promote  was 

"The  right  to  be  informed — to  be  protected  against  fraudulent, 
deceitful,  or  grossly  misleading  information,  advertising,  la- 
beling, or  other  practices,  and  to  be  given  the  facts  he  needs 
to  make  an   informed  choice."       (Emphasis  added.) 

Both  before  and  since  President  Kennedy's  declaration,  the  U.S. 
airline  industry  has  worked,  in  conjunction  with  the  travel  agent 


1  United  Airlines  and  USAir,  which  are  members  of  ATA,  do  not 
join  in  this  statement. 
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community,  to  make  airline  customers  the  best  informed  consumers  in 
our  economy.  Much  of  that  success  has  been  attributable  to  our 
willingness  to  employ  emerging  information  technologies  for  the 
benefit  of  our  customers.  The  result  of  this  commitment  has  been 
that  airline  customers  have  immediate  access  to  complete  informa- 
tion about  fares  and  services,  which  has  enabled  them  to  make 
intelligent  decisions  about  purchases  of  air  transportation. 

The  proposed  consent  decree  would  be  a  radical  departure  from 
the  course  that  President  Kennedy  launched  the  government  on  in 
1962.  It  would  deprive  airline  consumers  of  access  to  valuable 
price  availability  information,  thus  denying  them  the  ability  to 
make  informed  air  travel  decisions.  They  will  resent  being  denied 
that  important  information  and,  I  want  to  emphasize,  we  don't  want 
to  withhold  it  from  them.  For  customers  who  are  used  to  the  ease 
of  access  to  pertinent  fare  information,  buying  an  airline  ticket 
will  become  a  frustrating  experience.  It  will  discourage  some 
people  from  purchasing  tickets  and  will  exasperate  most  of  those 
who  buy  tickets.  Moreover,  the  transaction  costs  for  all  parties — 
consumers,  travel  agents,  and  air  carriers — would  rise  as  a  result 
of  the  consent  decree. 

The  consent  decree's  prohibition  against  the  release  of  infor- 
mation about  the  first  date  of  sale  of  a  fare  and  its  very  limited 
right  to  release  information  about  the  last  date  of  sale  of  a  fare 
will  create  a  black  hole  for  consumers.  They  will  be  ignorant 
about  a  piece  of  information  that  for  most  of  us  is  critical  when 
we  inquire  about  a  fare:   how  long  will  it  be  available?   Today, 
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that  information  is  readily  available  to  the  consumer,  either  from 
a  travel  agent  or  the  airline's  reservation  system.  Armed  with  it, 
consumers — individuals  and  families — make  informed  judgments  about 
their  air  travel  plans,  confident  that  they  are  taking  advantage  of 
the  best  terms  available.  And,  for  several  years  now,  the  bottom 
line  of  all  those  informed  judgments  has  been  that  about  ninety 
percent  of  our  passengers  have  been  travelling  on  discount  fares. 

We  believe  that  providing  consumers  with  future  fare  availa- 
bility information  makes  them  more  knowledgeable  and  thereby 
fosters  the  intense  competition  that  has  been  characteristic  of  our 
industry  since  deregulation.  Access  to  this  information  makes  for 
far  better  decisions  in  the  marketplace.  We  do  not  want  to  see 
that  efficiency  jeopardized. 

If  the  decree's  prohibitions  are  applied  throughout  the  air- 
line industry,  the  consumer  who  inquires  about  a  fare  will  receive 
the  unsettling  message  from  the  travel  or  reservations  agent  that 
the  quoted  fare  cannot  be  assured  after  the  end  of  their  conversa- 
tion. That  disclaimer  will  underscore  that  the  existing  system  of 
open  access  to  fare  availability  information  has  been  transformed 
into  one  where  the  consumer  has  to  guess  about  future  fare 
availability.  The  consumer  will  never  know  whether  he  or  she  has 
gotten  the  best  deal  possible  because  upcoming  fare  change  informa- 
tion will  be  withheld.  The  role  of  the  consumer  will  have  been 
changed  from  the  digester  of  all  useful  information  about  his  or 
her  prospective  air  travel  to  a  participant  in  a  game  of  chance. 
We  do  not  see  how  that  transformation  will  benefit  the  consumer. 
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This  uncertainty  will  breed  confusion  and  suspicion  among 
consumers.  They  will  correctly  discern  that  they  no  longer  are 
knowledgeable  purchasers  of  air  transportation.  That  realization 
will  prompt  them  to  wonder  whether  the  ignorance  that  is  being  im- 
posed upon  them  is  intended  to  victimize  them.  That  is  precisely 
the  reaction  that  we  want  to  avoid.  Our  view  is  that  the  best 
customer  is  a  well-informed  customer. 

Consumer  uncertainty  is  likely  to  create  several  harmful  con- 
sequences for  both  users  and  providers  of  air  transportation  ser- 
vices . 

First,  potential  passengers  may  simply  give  up  on  taking  a 
trip  by  air.  People  may  conclude  at  the  outset  that  they  are 
confronting  fare  roulette  and  decline  to  participate.  Other  people 
may  repeatedly  make  inquiries  about  fares  but  become  discouraged  as 
they  come  to  realize  more  clearly  that,  unlike  today,  they  can 
never  be  certain  what  fare  tomorrow  will  bring.  Exasperation  is  a 
potent  force  in  consumer  decisions  and  we  can  expect  to  witness 
much  of  it  if  fare  dissemination  restrictions  are  imposed  on  the 
industry. 

Second,  transaction  costs  for  all  parties  will  increase  ap- 
preciably. Whether  you  call  them  indirect  taxes  or  regulatory 
burdens,  they  are  expenses  that  individuals  and  businesses  will 
have  to  bear.  The  most  obvious  cost  will  be  to  the  consumer  who 
guesses  wrong  about  future  fare  levels:  he  or  she  will  pay  a 
premium  because  of  the  blackout  on  fare  availability  information. 
Other  consumers  will  repeatedly  contact  travel  agents  or  airline 
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reservation  systems  in  an  effort  to  track  fares.  This  consumer  be- 
havior, while  very  understandable,  will  burden  both  travel  agents 
and  airlines.  In  addition,  some  of  those  consumers  may  make  serial 
reservations  as  they  try  to  ferret  out  the  best  fare.  If  multiple 
reservations  become  a  widespread  response  to  the  denial  of  future 
fare  information,  airline  reservation  and  yield  management  systems 
will  suffer  great  demands  on  their  resources. 

As  you  know,  the  consent  decree  would  permit  airlines,  under 
certain  limited  conditions,  to  advertise  the  date  on  which  a  pro- 
motional would  be  ended.  That  limited  freedom  could  cause  addi- 
tional problems  for  consumers,  travel  agents,  and  airlines.  In 
view  of  the  vast  number  of  markets  and  great  number  of  discount 
fares,  advertising  fare  termination  dates  would  carry  with  it  the 
genuine  risk  of  creating  a  cacophony.  How  can  we  reasonably  ex- 
pect a  consumer  to  snare  the  nugget  of  pertinent  fare  information 
that  he  or  she  needs  from  the  extraordinarily  numerous  and  diverse 
media  outlets  that  exist  in  our  society?  Compared  to  the  current 
system,  this  method  of  disseminating  information  would  be  a  grossly 
inefficient  way  to  communicate  with  consumers.  The  inevitable 
byproduct  of  it  would  be  consumer  confusion,  which  would  place 
additional  demands  upon  travel  agent  and  airline  resources. 

The  U.S.  airline  industry  has  suffered  appalling  financial 
losses  since  1990.  Nevertheless,  we  have  maintained  our  commitment 
to  provide  consumers  the  fare  and  service  information  that  they 
need  to  make  the  best  travel  decisions  possible.  Consumers  and  the 
airline  industry  have  benefitted  from  that  commitment.   For  that 
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reason,  we  oppose  the  fare  dissemination  restrictions  in  the 
proposed  consent  decree.   The  decree  confirms  a  feeling  that  most 
Americans  innately  have:  when  the  government  gets  in  the  business 
of  regulating  information,  we  all  suffer. 
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Mr.  Chairman  and  members  of  the  Subcommittee,  I  am  Allan 
Plank,  managing  director  of  travel  services  for  the  American 
Automobile  Association.  On  behalf  of  AAA  let  me  express  my 
appreciation  for  this  opportunity  to  present  our  views  on  the 
proposed  consent  decree  in  the  Justice  Department's  price-fixing 
suit  against  eight  airlines  and  the  Airline  Tariff  Publishing 
Company . 

AAA  serves  our  more  than  33  million  members  by  providing 
travel  information  and  services  in  all  modes  of  travel.  Our 
members  depend  upon  AAA  for  accurate  and  useful  information  in  all 
phases  of  their  travel  —  from  making  airline  reservations  to 
routing  automobile  travel;  from  providing  information  on 
destinations  to  making  hotel  and  campground  reservations. 

AAA  travel  agency  services  are  also  offered  to  the  general 
public.  In  1992,  our  800-plus  travel  agency  locations  booked  more 
than  2.7  million  domestic  air  passengers,  representing  over  $750 
million  in  sales. 

In  short,  AAA  for  many  years  has  embraced  a  mission  of 
providing  to  our  millions  of  members  —  and  the  traveling  public  — 
travel  information  they  can  rely  upon  to  be  accurate,  useful,  and 
timely. 

Because  of  that  mission,  AAA  is  very  concerned  about  the 
Justice  Department's  proposed  consent  decree  in  its  price-fixing 
suit  against  eight  airlines  and  the  Airline  Tariff  Publishing 
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Company. 

We  strongly  believe  that  the  proposal  would  deny  travelers  the 
basic  air  fare  information  they  need  to  make  informed  air  travel 
purchases.  AAA  is  concerned  that  in  attempting  to  "fix"  an  alleged 
airline  price  signalling  problem,  Justice  has  punished  instead 
airline  passengers  by  depriving  them  of  needed  and  desired 
information  about  when  fare  prices  will  rise  and  fall,  or  when  an 
airfare  sale  starts  and  ends. 

Leisure  travel  plans  seldom  are  decided  in  a  matter  of  hours. 
Airline  consumers  ususally  want  to  know  ahead  of  time  when  prices 
will  rise,  so  they  can  plan  their  travel  and  buy  their  tickets 
before  the  increase  takes  effect.  Similarly,  to  take  advantage  of 
a  sale,  airline  consumers  want  to  know  when  it  will  take  effect  and 
expire. 

In  a  recent  AAA  travel  agency  focus  group,  one  consumer 
explained  that  his  family  is  able  to  take  as  many  airline  trips  as 
they  do  because  they  ask  their  travel  agency  to  watch  for  "good 
fare  deals."  Then  they  purchase  an  airline  ticket  when  they  know 
the  fare  will  be  the  best  value. 

But  the  Justice  Department's  proposed  consent  decree  would 
deprive  consumers  of  this  information  by  forcing  major  airlines  to 
eliminate  first  ticketing  dates  and,  in  some  cases,  last  ticketing 
dates  in  computer  reservation  systems. 

Air  travel  consumers  continue  to  prefer  dealing  with  travel 
agents  in  purchasing  airline  tickets  —  over  80  percent  of  all 
airline  travel  is  booked  by  travel  agents.   Consumers  trust  agents 
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to  find  the  price,  routing,  time  of  flight  that  fits  their  needs. 
They  rely  on  agents  to  help  them  plan  other  parts  of  their  trip. 

Under  the  Justice  Department's  proposal,  travel  agents  and 
airline  personnel  will  be  unable  to  professionally  counsel  such 
consumers.  When  consumers  ask  an  airline  or  travel  agent,  "What 
will  the  fare  be  tomorrow?"  and  are  told  "I  don't  know,"  consumer 
confidence  in  the  professionalism  of  the  travel  industry  will  be 
severely  undermined. 

An  airline  passenger's  ability  to  plan  ahead  will  be  stripped 
away.  The  consumer  may  pay  a  higher  fare  than  he  would  have  had 
to,  regardless  of  which  source  he  contacts.  Because  of  this 
confusion  and  unpredictability,  consumers  may  find  themselves 
continually  modifying  and  altering  their  plans,  causing  travel 
planning  around  price  to  be  even  more  chaotic  than  it  already  is. 

Consumers  of  other  products  —  from  groceries  to  automobiles  - 
-  frequently  have  easy  access  to  advance  price  information  on  those 
products.  To  deprive  air  passengers  of  the  same  kind  of 
information  when  they  purchase  air  travel  is  illogical  and 
ultimately  unfair  to  them. 

Rather  than  having  complete  information  on  air  fares  before 
making  a  purchase,  consumers  will  be  forced  to  purchase  an  already 
expensive  product  with  no  indication  of  whether  its  price  will  rise 
or  go  on  sale  the  next  day. 

The  Justice  Department  would  allow  fare  changes  to  be 
announced  in  computer  reservation  systems  provided  the  fares  have 
been  advertised  in  the  general  media.   This  option  is  of  little 
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use,  however. 

It  is  no  secret  that  airlines  are  seeking  to  lower,  not 
increase  costs  —  including  advertising  costs.  Moreover,  the  delay 
between  the  time  the  fare  is  advertised  and  when  it  is  loaded  into 
the  CRSs  would  result  in  a  situation  where  the  air  travel  consumer 
may  read  of  a  price  change  in  the  newspaper,  but  when  he  calls  to 
make  a  reservation,  the  airline  or  travel  agent  may  not  know  about 
it  yet  —  creating  even  more  confusion  and  controversy. 

The  Department  of  Transportation  recently  released  data 
showing  that  consumer  complaints  about  overall  airline  service 
reached  an  all-time  low  in  1992.  However,  complaints  about  fares 
increased  6.4  percent  over  1991.  The  DOT  states  that  fare 
complaints  represent  the  biggest  change  in  any  of  DOT's  complaint 
categories  during  the  last  three  years,  and  likely  reflects  the 
roller  coaster  ride  that  fare  levels  and  ticketing  rules  have 
experienced. 

Indeed,  AAA's  1992  Travel  Attitude  Monitor  found  that, 
overall,  the  most  serious  problems  perceived  by  air  travelers  in 
1992  were  air  fares  and  safety.  Thirty-four  percent  of  air 
travelers  questioned  in  July  considered  air  fares  to  be  a  problem 
facing  consumers  today,  compared  to  23  percent  in  1991  and  7 
percent  in  1990. 

AAA  firmly  believes  that  the  Justice  Department's  proposed 
consent  decree  will  simply  exacerbate  the  confusion,  and  therefore 
the  complaints,  about  fares. 

In  short,  AAA  believes  the  proposed  consent  decree  is  worse 
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than  the  problem  it  seeks  to  solve.  While  the  system  now  in  place 
may  not  work  perfectly,  it  serves  the  public's  needs  better  than 
the  proposed  consent  decree. 

AAA  does  not  condone  price-fixing.  We  believe  our  members 
and  the  traveling  public  deserve  a  fair,  competitive  system  through 
which  to  purchase  air  travel.  Based  on  what  we  have  seen,  however, 
AAA  is  not  convinced  that  the  Justice  Department  has  demonstrated 
convincingly  that  the  public  has  been  disadvantaged  by  airlines' 
providing  advance  notice  in  CRSs  of  air  fares. 

Rather  than  implementing  the  consent  decree,  AAA  believes  the 
current  system  of  price  advertising  and  information  should  be 
revisited  to  determine  whether  it  truly  constitutes  a  disservice 
and  represents  actual  harm  to  air  travel  consumers.  The  potential 
harmful  impact  on  air  travel  consumers  of  the  proposed  consent 
decree  needs  to  be  measured  against  the  actual  harm  to  consumers 
under  the  current  system. 

We  are  pleased  that  you,  Mr.  Chairman,  have  convened  this 
hearing  to  look  into  the  effects  of  the  proposed  consent  decree. 
AAA  is  prepared  to  help  you  in  any  way  we  are  able  to  ensure  that 
air  passengers  continue  to  receive  the  information  they  need  and 
want  to  make  informed  purchases. 

Again,  thank  you  for  this  opportunity  to  testify.  I  would  be 
pleased  to  answer  any  questions  you  or  the  subcommittee  may  have. 
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TESTIMONY  OF  EARLENE  CAUSEY 

The  American  Society  of  Travel  Agents  ("ASTA")  represents  more 
than  10,000  travel  agencies  in  the  United  States.  We  appreciate 
the  opportunity  to  present  this  testimony  on  an  issue  of  great 
importance  to  consumers  of  air  travel  and  ultimately  to  our 
industry  and  to  the  airlines. 

The  Court  in  United  States  v.  Airline  Tariff  Publishing  Co. . 

et  al.  has  granted  ASTA  the  right  to  participate  as  a  "friend  of 

the  court"  in  the  consent  decree  portion  of  the  pending  litigation. 

In  doing  so,  the  Court  said  that  ASTA's  participation 

"could  serve  a  useful  purpose  in  assisting  the  Court  with 
its  public  interest  determination.  Specifically,  ASTA's 
members  certainly  constitute  a  major  conduit  by  which 
airline  tickets  are  marketed  and  sold  to  the  public... 
From  this  vantage  point,  ASTA  may  be  able  to  provide 
useful  information  to  the  Court  about  the  potential 
effects  on  consumers  of  the  proposed  remedy  sought  by  the 
United  States  and  agree  to  by  the  Settling  Defendants." 

Order  dated  March  8,  1993. 

We  intend  to  take  full  advantage  of  that  privilege,  including 
the  submission  of  rebuttal  comments  to  the  responses  of  the 
Department  of  Justice  to  the  opening  round  of  public  input  and 
participation  in  any  hearing  that  is  held.  It  is,  however,  very 
important  that  this  Committee  be  fully  informed  of  the  implications 
the  lawsuit  and  the  consent  decrees  now  before  the  Court,  and  ASTA 
is  pleased  to  assist  the  Committee  in  that  regard. 

To  avoid  burdening  the  record,  ASTA  has  attached  as  its 
prepared  testimony  in  this  hearing  a  copy  of  the  opening  comments 
it  filed  in  the  consent  decree  review  proceeding.  We  will 
elaborate  upon  those  comments  in  the  oral  presentation,  and,  of 
course,  respond  to  any  guestions  the  Committee  may  have. 
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IN  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 


UNITED  STATES  OF  AMERICA 

Plaintiff, 

V. 

AIRLINE  TARIFF  PUBLISHING 
COMPANY,  at  al., 

Defendants 


CIVIL  ACTION 
NO.  92-2854 (GHR) 


COMMENTS  OF 
THE  AMERICAN  SOCIETY  OF  TRAVEL  AGENTS,  INC. 

Pursuant  to  Section  16(d)  of  the  Antitrust  Procedures  and 
Penalties  Act,1  the  American  Society  of  Travel  Agents,  Inc. 
("ASTA")  submits  these  comments  in  opposition  to  the  proposed 
consent  decrees  with  United  Airlines,  Inc.  and  USAir,  Inc.  These 
comments  are  accompanied  by  the  Affidavit  of  Richard  C.  Knodt, 
Executive  Vice  President  and  Chief  Operating  Officer  of  ASTA, 
attesting  to  the  facts  asserted  herein.2  Pursuant  to  the  Court's 
order  dated  March  8,  1993,  ASTA  does  wish  to  participate  in  any 
hearing  held  in  this  Tunney  Act  proceeding. 

ASTA  is  by  far  the  largest  trade  association  of  travel  agents 
in  the  world.  ASTA's  domestic  agency  membership  alone  is  about 
10,000  domestic  agency  owners  representing  a  majority  of  the  agency 
locations  in  the  United  States.  ASTA's  agency  members,  along  with 
non-member  agencies,  sell  80  percent  of  domestic  air  transportation 


1  Hereafter  generally  called  the  "Tunney  Act." 

2  Attached  as  Exhibit  A. 
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and  thus  are  the  first  line  of  contact  between  the  airlines  and 
most  of  their  customers. 

During  1992  alone,  travel  agents  reported  to  the  airlines  the 
issuance  of  155  million  tickets  and  other  traffic  documents  worth 
$47.5  billion  in  total  fares,  of  which  $35.6  billion  were  domestic 
fares.3  Given  travel  agents1  market  share  of  80  percent  of 
domestic  sales,  total  domestic  air  transportation  sales  for  1992 
were  $44.5  billion.4  This  is  the  general  measure  of  the  scope  of 
impact  of  the  consent  decrees  in  this  case,  were  the  practices  set 
forth  there  to  become  the  rule  for  the  entire  domestic  industry. 

As  Judge  Greene  observed  in  United  States  v.  American  Tel.  & 
Tel.  Co.,  552  F.  Supp.  131  (D.C.D.C.  1982),  aff'd.  460  U.S.  1001 
(1983), 5  "this  is  not  an  ordinary  antitrust  case."  Id.  at  151. 
The  outcome  of  these  proceedings  will  directly  impact  the  entire 
domestic  air  transportation  system,  including  all  major  domestic 
airlines  and  all  of  the  32,000  travel  agency  locations  that  sell  80 
percent  of  domestic  air  transportation.  At  stake  are  billions  of 
pieces  of  information  used  by  tens  of  millions  of  air  travel 
consumers  to  plan  their  travel  and  to  try  to  optimize  the  value  of 
the  air  travel  services  they  buy.  The  resolution  of  the  consent 
decrees  at  issue  here  will  affect  the  efficiency,  among  other 


Airlines  Reporting  Corporation  ("ARC")  Statistical 
Information  for  1992  Year  End  Statistics,  issued  January  19,  199  3, 
by  ARC. 

4  We  have  calculated  the  total  for  domestic  sales  because,  to 
our  knowledge,  the  figure  for  domestic  air  sales  is  not  separately 
reported  by  the  airlines  in  any  public  source. 

5  Hereafter  referred  to  as  the  "AT  &  T  case." 
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things,  of  hundreds  of  millions  of  transactions  during  the  ten-year 
life  of  the  decrees.  The  restrictions  of  the  consent  decrees  that 
deprive  consumers  of  valuable  travel  planning  information,  must,  if 
the  laws  of  economics  still  apply,  reduce  the  demand  for  air 
transportation  at  a  time  when  federal  policymakers  are  seeking  ways 
to  save  the  industry  from  total  financial  collapse. 

There-  are  also  issues  in  this  case  of  conflict  between  the 
restrictions  imposed  by  the  consent  decrees  and  the  federal 
policies  underlying  regulation  by  the  Department  of  Transportation 
of  airline  computer  reservations  systems.  There  are  issues 
involving  the  future  role  of  the  Court  as  a  price  regulator  in  an 
industry  that  has,  by  Congressional  mandate,  been  freed  from  price 
regulation.  Again  referencing  Judge  Greene,  "a  subject  of  this 
importance  should  not  be  decided  solely  by  an  agreement  between  the 
Department  of  Justice  and  a  single  [two  in  this  case]  company." 
Id.  at  152,  n.  86. 

The  pricing  practices  challenged  in  these  proceedings  by  the 
Department  of  Justice  have  been  in  regular  use  by  the  airlines  for 
more  than  a  decade  with  no  hint  of  objection  from  anyone.  Indeed, 
the  government  has  indicated  that  these  practices  were  expected  to 
occur,  were  economically  desirable  and  were  entirely  lawful.- 


6  See  46  Fed.  Reg.  46787,  46789,  September  22,  1981.  As  far 
as  ASTA  is  aware,  the  DoJ  never  objected  to  the  use  of  first  and 
last  ticket  dates  in  any  regulatory  proceeding  before  either  the 
Civil  Aeronautics  Board  or  the  Department  of  Transportation,  they 
being  the  agencies  with  statutory  authority  during  all  relevant 
prior  periods  to  address  the  legal  and  economic  appropriateness  of 
such  practices. 
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ASTA  submits,  therefore,  that  the  Court  should  not  complete 
its  evaluation  of  the  consent  decrees  until  it  has  heard  the  proof 
of  the  Department  of  Justice  that  the  underlying  conduct  alleged  in 
this  case  is  a  violation  of  the  antitrust  laws.  As  discussed  in 
detail  below,  there  is  no  legal  basis  for  the  demands  to  revise 
industry  pricing  practices  that  led  to  these  consent  decrees  in  the 
first  place.  Yet  the  consent  decrees  will  disrupt  the  flow  of 
valuable  travel  planning  information  to  tens  of  millions  of 
consumers.  Such  a  fundamental  change  in  the  way  air  travel  is  sold 
in  the  United  States  should  not  be  judicially  sanctioned  until  some 
substantial  reason,  beyond  the  willingness  of  two  airlines  to  agree 
to  it  merely  to  avoid  litigation,  has  been  established. 

If  the  Court  decides  nonetheless  to  continue  the  Tunney  Act 
proceeding  to  closure,  ASTA  opposes  approval  of  the  consent  decrees 
in  their  present  form  for  the  following  reasons: 

*  The  decrees  will  deprive  the  public  of  important 
information  they  need  to  plan  their  travel  in  a  cost 
effective  way  and  get  the  best  value  for  their  money. 

*  Withholding  information  is  the  economic  equivalent  to 
raising  the  price.  By  making  it  harder  for  consumers  to 
make  informed  travel  decisions,  i.e.,  by  raising  consumer 
search  costs,  the  government  proposal  will  cause  many 
consumers  to  forego  the  travel  experience  altogether. 

*  Many  consumers  who  experience  surprise  increases  in 
prices  will  be  deterred  from  traveling. 

*  The  public  that  has  for  years  bought  80  percent  of  its 
domestic  travel  from  travel  agents  wants  and  needs  what 
travel  agents  have  offered  —  complete,  timely  and 
accurate  information  about  fares  and  services.  The 
consent  decrees  would  eliminate  or  severely  curtail  the 
"complete"  and  the  "timely"  components  of  this  service. 
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*  The  Department  of  Transportation  regulates  the  computer 
reservations  systems  that  travel  agents  use.  Those 
regulations  are  designed  to  ensure  that  travel  agents, 
and  the  traveling  public,  have  access  to  the  most  timely, 
complete  and  accurate  information  in  making  their 
purchasing  decisions.  The  consent  decrees  go  in  the 
opposite  direction  by  preventing  complete  and  timely 
information  from  reaching  the  public.  If  the  decrees  are 
approved,  we  will  have  two  government  agencies  working  at 
cross  purposes. 

*  The  domestic  airlines  lost  $8  billion  over  the  past  three 
years .  Government  resources  should  be  devoted  to  moving 
the  demand  curve  up,  not  to  creating  more  obstacles  for 

consumers  who  want  to  travel.  The  decrees  will  impose 
enormous  advertising  costs  on  an  airline  that  tries  to 
inform  the  public  about  ending  dates  for  discount  fares. 

*  The  decrees  will  place  a  federal  judge  in  the  role  of 
price  regulator  for  the  airline  industry,  in  potential  or 
actual  conflict  with  the  federal  agency  that  has 
statutory  responsibility  for  the  airline  industry. 

*  Under  the  decrees,  future  fare  information  will  become 
"insider  information,"  analogous  to  insider  information 
in  the  securities  business,  and  requiring  the  expenditure 
of  much  government  time  and  money  to  enforce  when  there 
are  leaks,  as  there  inevitably  will  be. 

ASTA  does  not  condone  price  fixing.  The  travel  agency 
industry  primarily  consists  of  very  small  businesses,  and  travel 
agents  do  not  support  anti-competitive  collective  action  by  the 
largest  producers  of  the  services  they  sell.  If  the  Department  of 
Justice  can  prove  that  illegal  price  fixing  has  occurred  in  the 
airline  industry,  such  conduct  should  be  stopped.  We  have  seen  no 
evidence  on  which  to  address  that  issue.  ASTA's  comments  here  are 
directed  at  the  remedy  established  by  the  consent  decrees. 

We  are  also  handicapped  in  evaluating  the  decrees  because  DoJ 
has  declined  to  disclose  the  data  which  it  regards  as 
"determinative"  of  the  appropriateness  of  the  remedies  it  has 
secured  by  agreement  with  two  airlines.   ASTA  will  file  a  reply  to 
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DoJ's  response  to  these  comments.   Perhaps  the  "determinative" 
facts  and  other  information  will  have  been  disclosed  by  then. 

I.  THE  COURT  SHOULD  DEFER  RULING  ON  THE  CONSENT  DECREES  UNTIL  IT 
HAS  HEARD  THE  EVIDENCE  ON  THE  LEGALITY  OF  THE  CHALLENGED 
CONDUCT  BECAUSE  THERE  IS  NO  LEGAL  FOUNDATION  FOR  THE  PROPOSED 
REVISIONS  IN  INDUSTRY  PRICING  PRACTICES;  THE  CONSENT  DECREES 
ARE  THEREFORE  NOT  IN  THE  PUBLIC  INTEREST. 

Because  of  the  benefits  to  consumers  and  travel  agents  of 
advance  notice  of  retail  fare  changes,  the  Court  should  be 
extremely  wary  of  approving  the  consent  decrees  until  it  is 
satisfied  that  the  conduct  challenged  in  the  lawsuit  is  illegal. 
If  the  Court  believes  that  deferral  cannot  be  ordered  because  of 
considerations  favoring  prompt  resolution  of  settlements,  it  should 
then  condition  its  approval  of  the  proposed  decrees  on  the  removal 
of  the  ban  against  the  prior  public  announcement  of  future  retail 
fare  changes.  That  action  can  be  taken  without  disadvantaging  the 
airline  signatories  to  the  consent  decrees.  This  approach  would 
give  the  Court  the  opportunity  to  fully  evaluate  the  legal  issues 
before  placing  its  imprimatur  on  a  sweeping  disruption  of  industry 
pricing  practices  that  have  been  in  place  without  challenge  for 
more  than  a  decade  since  deregulation  of  domestic  airline  pricing 
in  1978. 

There  is  clear  precedent  for  the  Court  to  require  that  the 
proposed  decree  be  modified  as  a  condition  of  the  Court's  approval/ 
In  United  States  v.  American  Telephone  and  Telegraph  Co.,  552  F. 
Supp.  131,  217  (D.D.C.  1982),  aff'd  sub,  nom.  Maryland  v.  United 
States,  460  U.S.  1001  (1983),  Judge  Greene  conditioned  his  approval 


67-611  0-93-5 
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of  the  AT&T  consent  decree  on  the  requirement  that  the  proposed 
decree  be  modified  to:  (1)  permit  the  Bell  Operating  Companies  to 
sell  customer  premises  equipment  (Id.  at  224-25) ;  (2)  preclude  AT&T 
from  entering  the  field  of  electronic  publishing  (Id.  at  224);  (3) 
enable  the  court  to  approve  the  plan  of  reorganization  of  the  Bell 
system  fid,  at  217);  and  (4)  confirm  the  court's  authority  to 
initiate  enforcement  proceedings  sua  sponte  fid,  at  217) . 

In  addition,  the  Court  should  consider  existing  case  law  on 
the  issue  of  whether  the  relief  requested  by  the  government  is  in 
the  public  interest.  In  determining  whether  the  relief  proposed  in 
an  antitrust  consent  decree  would  be  in  the  "public  interest,"  the 
Court  must  determine  whether  the  relief  would  "further 

antitrust  policies"  by  having  a  positive  effect  on  competition. 
U.S.  v.  AT&T,  supra ,  552  F.  Supp.  at  150. 

Decisions  of  the  Supreme  Court  and  other  federal  courts 
recognize  that  the  prior  announcement  of  retail  price  changes 
promotes  free  competition  (and,  therefore,  is  in  the  public 
interest) . 

In  Sugar  Institute  v.  United  States.  297  U.S.  553  (1936),  the 
Supreme  Court  modified  a  district  court  decree  so  as  to  no  longer 
prohibit  the  public  announcement  of  future  price  changes  by  the 
sugar  industry.  The  Court  found  a  Section  1  violation  where, 
unlike  here,  competitors  entered  into  a  price-fixing  agreement  by 
committing  to  adhere  to  publicly-announced  prices.  The  Court 
upheld  an  injunction  against  further  price-fixing,  but  refused  to 
"throw  the  baby  out  with  the  bath  water"  by  also  prohibiting  the 
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announcement  of  future  price  changes.    Recognizing  that  such 

announcements  not  only  do  not  threaten  the  competitive  process,  but 

in  fact  "may  be  helpful  in  promoting  fair  competition."  the  Court 

eliminated  proposed  provisions  in  the  district  court  decree  that 

would  have  restricted  the  dissemination  of  "current  or  future 

prices"  and  the  [gjiving  [of]  any  prior  notice  of  any  change  or 

contemplated  change  in  prices."  Id.  at  602-03  (emphasis  added). 

The  Court  emphasized  that 

in  ending  [the  illegal  price-fixing],  the  beneficial  and 
curative  agency  of  publicity  should  not  be  unnecessarily 
hampered. 

Id.  at  601  (emphasis  added) . 

More  recently,  the  Ninth  Circuit  acknowledged  that  to  condemn 
(and  thereby  prohibit)  "dissemination  or  advertising  of  retail 
prices"  would  be  contrary  to  the  interests  of  consumers  because  it 
would  make  it  more  difficult  for  retail  consumers  to  get  the 
information  they  need  to  make  efficient  market  decisions.  Re 
Coordinated  Pretrial  Proceedings  in  Petroleum  Products   Antitrust 

Litigation.  906  F.2d  432  (1990)  ,  cert,  denied.  U.S.  ,  111  S. 

Ct.  2274  (1991). 

The  Seventh  Circuit  also  has  recognized  recently  that  advance 
notice  of  retail  price  changes  is  important  to  protect  consumers  in 
an  industry  where,  as  in  the  domestic  airline  industry,  consumers 
have  economic  reasons  to  plan  their  purchases  "well  in  advance." 
Reserve  Supply  Corp.  v.  Owens-Corning  Fiberglass  Corp. .  971  F.2d  37 
(7th  Cir.  1992)  .  In  upholding  the  insulation  industry  practice  of 
announcing  price  increases  in  advance,  the  court  recognized  that: 
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rTlhese  announcements  served  an  important  purpose  in  the 
industry.  Many  of  Owens-Corning 's  and  CertainTeed' s 
customers  resold  insulation  to  other  customers  or  bid  on 
building  contracts  well  in  advance  of  starting 
construction  and,  therefore,  required  sixty  days'  or  more 
advance  notice  of  price  increases  .  .  .  • 

Id.  at  54  (emphasis  added) .  Similarly,  the  airlines,  public 
announcement  of  future  fare  changes  "serves  an  important  purpose  in 
the  industry"  because,  among  other  things,  many  consumers  like  to 
purchase  their  air  travel  "well  in  advance,  in  order  to  take 
advantage  of  the  savings  offered  through  fares  requiring  advance- 
purchase.  " 

That  the  public  announcement  of  price  changes  is  in  the 
public  interest  is  also  borne  out  by  the  historical  practice  of  the 
Justice  Department  Antitrust  Division  to  exclude  from  antitrust 
consent  decrees  any  prohibition  on  the  advance  publication  of 
prices.  For  example,  the  decree  in  United  States  v.  The  Cleveland 
Builders  Supply  Co.,  45  Fed.  Reg.  50,997-98  (July  31,  1980), 
excepted  from  an  injunction  against  communicating  with  competitors 
about  the  prices  or  terms  of  sale  of  ready-mixed  concrete  the 
"  [advertising  to  the  public  or  trade  generally  present  or  future 
prices. "7  Similarly,  in  United  States  v.  White  Ready -Mix  Concrete 
Co.  .  45  Fed.  Reg.  56,947-48  (Aug.  26,  1980),  the  decree  allowed 
defendants  to  "advertis[e]  to  the  public  or  trade  generally  present 
or  future  prices  at  which,  or  terms  or  conditions  upon  which 
ready-mix  concrete  is  being  or  will  be  sold  or  offered  for  sale."8 


Emphasis  added. 
Emphasis  added. 
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See  also  United  States  v.  Hercules.  Inc. .  45  Fed.  Reg.  85,840-41 
(Dec.  30,  1980)  (prohibition  against  the  exchange  of  prices  a 
producer  "intends  to  charge  or  is  considering"  shall  not  apply  to 
information  disseminated  in  the  form  of  a  press  release  or  public 
announcement) ;  United  States  v.  Container  Corp.  of  America.  1970 
Trade  Cases  (CCH)  para.  73,091,  88,267  (M.D.N.C.  1970)  (decree 
prohibited-  the  exchange  of  price  lists  "unless  such  has  been  made 
generally  available  to  customers") ;  United  States  v.  Societe 
Nationals  Pes  Poudres  et  Explosifs.  46  Fed.  Reg.  3,671,  3,672  (Jan. 
15,  1981)  (barring  defendants  from  exchanging  any  information 
concerning  future  prices  "unless  such  information  has  previously 
been  disseminated  to  the  trade  at  large  in  the  form  of  a  press 
release,  price  lists  or  other  public  announcement") . 

Thus,  both  the  courts  and  the  Antitrust  Division  have 
repeatedly  recognized  that  the  advance  notification  of  planned 
retail  price  changes  is  procompetitive,  and,  therefore,  very  much 
in  the  public  interest.  The  obverse  is  equally  true:  by  seeking  to 
ban  the  public  announcement  of  future  retail  price  changes,  the 
Antitrust  Division  has  proposed  a  form  of  relief  that  is  contrary 
to  the  public  interest. 

II.  THE  CONSENT  DECREES  WILL  SIGNIFICANTLY  DIMINISH  CONSUMER 
WELFARE  BY  RAISING  SEARCH  COSTS,  BY  DEVALUING  THE  COUNSELING 
SERVICES  ON  WHICH  MOST  CONSUMERS  RELY,  AND  BY  DEFEATING 
CONSUMER  EXPECTATIONS. 

The  airline  industry  has  been  characterized  by,  indeed  plagued 

by,   unrelenting  price  competition  since  deregulation  of  the 

industry  in  1978.   Prices  and  terms  of  fares  change  on  a  daily 

10 
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basis.  Discounts  in  the  30  to  50  percent  range  have  been 
commonplace.  "Sales"  of  one  sort  or  another  are  a  weekly, 
sometimes  daily,  occurrence,  as  airlines  seek  a  competitive  price 
advantage  for  the  few  extra  passengers  that  will  make  the 
difference  between  profit  or  loss  on  a  flight.  The  competition  has 
been  so  intense  that  the  domestic  airlines  have  lost  $8  billion 
during  the. 1990-1992  period,  more  money  than  the  industry  earned  in 
its  entire  prior  history. 

Consumers  have  found  themselves  utterly  bewildered  by  the 
complexity  and  rapid  change  of  services  and  prices  in  this  market. 
The  price  sensitive  traveler,  the  leisure  traveler  with  numerous 
options  and  planning  requirements  that  must  be  coordinated,  the 
business  traveler  trying  to  manage  his  travel  costs,  and  the 
consumer  who  requires  additional  services,  such  as  hotel 
accommodations  and  car  rentals,  require  assistance  that  cannot 
routinely  be  obtained  through  airline-owned  distribution  outlets. 
At  the  same  time  consumers  clearly  prefer  to  obtain  their  travel 
information  and  all  related  travel  services  from  a  single  source. 

One  of  the  major  consequences  of  those  facts  is  that  consumers 
purchase  only  20  percent  of  their  air  transportation  directly  from 
the  airlines.  The  other  80  percent  is,  and  has  been  for  many 
years,  purchased  from  independently  owned  retail  travel  agencies 
that  meet  the  public's  need  for  an  expert,  reliable,  stable  and 
convenient  source  of  travel  information  and  tickets.9    These 


9  The  80  percent  figure  is  an  estimate,  generally  accepted 
throughout  the  industry  as  reliable.  The  agencies'  market  share 
for  domestic  travel  only  in  1991  was  actually  77  percent,  but  the 
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travel  agencies  sell  tickets  for  all  airlines,  and  provide  their 
clients  with  information  and  advice,  make  reservations,  write  and 
deliver  tickets,  notify  customers  of  schedule  changes,  issue 
boarding  passes,  sell  travel-related  insurance  and  other  travel 
products . 

As  air  travel  options  increase  and  change  in  today's 
competitive  market,  the  services  performed  by  the  accredited  travel 
agent  have  assumed  even  greater  importance  to  the  traveling 
public.  The  professional  agent,  who  represents  all  carriers  but 
is  beholden  to  .no  single  one,  has  the  unique  ability  to  give 
consumers  the  best  travel  value  available  in  the  marketplace.  The 
consumer  may  take  advantage  of  that  expertise  without  paying  extra 
for  the  privilege.  This  opportunity  is  more  important  to  consumers 
than  ever  because  the  market  has  vastly  increased  air  travel 
options  while  simultaneously  creating  pressure  on  each  airline  to 
restrict  its  own  delivery  of  information  and  service  to  its  own 
line.  The  professional  agent,  representing  all  major  airlines,  is 
the  only  source  of  travel  services  offering  speed,  convenience, 
objectivity  and  full  service. 

Travel  agents  are  known  in  the  trade  as  "travel  counsellors," 
because  the  most  important  function  that  they  perform  is  to 
evaluate  travel  options  and  to  give  advice  to  consumers  about  how 
to  get  the  best  value  for  their  dollar.   Even  when  price  alone  is 


agencies'  share  of  international  travel  is  generally  believed  to 
approach  90  percent.  It  is  highly  likely  that  travel  agencies  sell 
more  than  80  percent  of  domestic  discounted  tickets.  The 
industry's  acceptance  of  the  80  percent  overall  share  is, 
therefore,  believed  to  be  highly  reliable. 
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judged  to  be  the  key  factor  in  a  consumer's  purchase  decision,  in 
economic  terms  it  is  "value  for  the  money  spent"  that  drives  the 
consumer's  choices. 

The  travel  agent's  counselling  role  is  generally  regarded  as 
the  primary  reason  why,  in  the  confusing  marketplace  unleashed  by 
deregulation  of  the  airlines,  consumers  have  flocked  to  travel 
agencies  as  their  preferred  source  of  information  and  ticket 
distribution.10  According  to  the  latest  survey,  over  half  of  all 
non-business  travelers  seek  an  agent's  guidance  on  choice  of 
destination  and  a  larger  share  require  consultation  on  choice  of 
airline.11  Even  in  the  non -discretionary  business  travel  segment, 
more  than  40  percent  of  clients  seek  the  agent's  assistance  on 
selection  of  airline  and  related  services.12 


10  Travel  agencies'  market  share  for  domestic  sales  was  only 
38  percent  in  1977,  the  year  before  deregulation.  Initial  Decision 
of  R.  Yoder,  served  June  1,  1982,  at  Appendix  C,  Table  2,  p.l  (in 
Investigation  into  the  Competitive  Marketing  of  Air  Transportation, 
Civil  Aeronautics  Board  Docket  36595)  . 

11  Travel  Agency  Survey  1992,  conducted  bi-annually  by  Louis 
Harris  &  Associates,  at  17  (hereafter  referred  to  as  the  "Harris 
Survey") .  The  Harris  Survey  has  been  taken  eleven  times  and  was 
relied  upon  heavily  by  the  Civil  Aeronautics  Board  in  its 
monumental  investigation  of  the  airline-travel  agency-consumer 

relationship,  entitled  the  Investigation  into  the Competitive 

Marketing  of  Air  Transportation,  CAB  Docket  3  6595.   The  Survey  is 

published  each  year  as  a  special  supplement  to  Travel Weekly 

magazine  and  is  widely  accepted  as  definitive  within  the  industry. 

12  Travel  agency  sales  of  air  transportation  for  the  year 
1992  totalled  $47.5  billion.  There  are  no  scientific  figures 
available  for  other  travel  segments,  but  it  is  generally  believed 
that  travel  agents  account  for  95  percent  of  cruise  sales,  30 
percent  of  hotel  room  nights,  85  percent  of  packaged  tours,  and  55 
percent  of  car  rentals. 
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Virtually  all  travel  agencies  today  are  equipped  with 
computers  that  provide  the  agents  with  up-to-the-second  information 
on  fares  and  services.13  As  the  role  of  automation  for  fast 
access  to  rapidly  changing  fare,  schedule  and  accommodation 
information  has  increased,14  so  has  the  importance  of  the  agent's 
role  as  travel  counselor  and  information  manager.  The  pricing 
diversity  and  constant  change  that  now  prevails  in  the  market  has 
increased  the  chances  of  a  consumer's  getting  what  he  wants,  but 
this  can  happen  only  if  timely  and  complete  information  can  be 
delivered  to  the.  traveler. 

The  retail  travel  agency  distribution  system  has  conferred 
many  benefits  on  the  airlines.  It  is  low-cost,  ubiquitous  and 
efficient.  Most  importantly,  by  making  it  easy  to  obtain 
information  and  buy  and  receive  tickets,  the  travel  agency  system 
increases  the  demand  for  air  transportation.  From  a  public  policy 
standpoint,  the  agency  system  is  competitively  important  because 
competition  among  producers  of  air  transportation  is  more  perfect 
as  the  accuracy  and  timeliness  of  information  available  to 
potential  consumers  is  increased. 

The  primary  benefit  of  this  system  is,  however,  conferred  upon 
consumers  who  get  ease  of  access,  full  inventory  of  services  and 


13  Harris  Survey  at  17. 

14  In  adopting  the  first  CRS  regulations,  the  Civil 
Aeronautics  Board  noted  that  there  were  "no  real  substitutes  for 
CRS's  from  the  travel  agent's  perspective  because  the  systems  are 
so  much  more  efficient  than  other  methods  of  exchanging 
information."  Regulation  ER-1385,  served  August  16,  1984, 
effective  November  14,  1984,  at  10,  aff 'd.  United  Airlines.  Inc.  v. 
CAB.  766  F.2d  1107  (7th  Cir.  1985). 
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the  accumulated  expertise  of  the  32,000  agency  locations  in  the 
United  States.  Since  the  travel  agency  is  paid  by  the  travel 
industry  supplier  rather  than  by  the  consumer  directly,  dealing 
with  this  distribution  system  is  particularly  simple  and  valuable 
for  the  consumer. 

One  of  the  key  information  elements  for  consumers  in  this 
environment  is  the  travel  agent's  knowledge  of  when  prices  will 
change.  It  is  customary  in  the  business  that  the  airlines  announce 
major  price  increases  in  advance.  This  is  done  by  establishing 
through  CRS  services  a  "first  ticket  date,"  the  first  time  when  a 
sale  of  that  fare  may  occur  and  be  bound  by  issuance  of  a  ticket. 
While  not  all  of  these  announcements  come  to  fruition,  this 
information  tells  the  travel  agent  and  the  price-sensitive  consumer 
that  one  of  the  most  important  parts  of  his  purchase  criteria  may 
change  adversely  on  a  date  certain.  Since  future  price  increases 
are  almost  never  advanced  in  time  from  the  originally  announced 
date,  the  consumer  knows  with  some  certainty  that  he  has  a  window 
of  opportunity  within  which  to  consummate  a  travel  purchase  at  the 
lower  existing  price  level. 

Similarly,  it  is  normal  that  when  an  airline  establishes  a 
discount  fare,  it  will  indicate  in  the  CRS  the  date  by  which  that 
price  must  be  secured  by  issuance  of  the  ticket.  After  that  date, 
the  consumer  is  at  risk  of  a  price  increase  resulting  from 
termination  of  the  discount.  Once  again,  not  every  discount  fare 
termination  date  remains  as  originally  announced,  but  it  is 
extremely  unusual  that  a  termination  date  is  advanced  to  a  point 
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nearer  in  time  from  that  originally  posted.  Consumers,  therefore, 
can  generally  rely  upon  "last  ticket  dates"  as  substantially 
accurate  indicators  of  the  day  on  which  prices  may  rise. 

From  the  consumer's  standpoint,  the  value  of  knowledge  about 
first  and  last  ticket  dates  does  not  require  that  every  bit  of  the 
information  be  immutable.  There  are  occasions  when  these  dates  are 
changed  by.  the  airlines  in  response  to  competitive  conditions  in 
the  marketplace.  Sometimes,  even  without  the  consent  decrees, 
consumers  get  "caught"  by  an  unexpected  price  change  resulting  from 
changes  in  the  previously  announced  plans  of  the  airlines.  Most  of 
the  time,  however,  consumers  can  rely  upon  announced  plans  by  the 
airlines  either  to  raise  fares  or  terminate  existing  discounts. 

"Most  of  the  time"  in  this  context  is  crucial.  The  end  result 
of  the  airlines'  pricing  actions  is,  in  the  travel  agent  segment 
alone,  about  155  million  transactions  per  year.  A  very  large  share 
of  those  transactions  are  affected  in  any  given  year  by  pre- 
announced  increases  or  terminations  of  discounts.  Over  the  ten 
year  life  of  the  consent  decrees,  the  number  of  consumers  who  would 
be  able  to  rely  successfully  on  airline  pre-announcements,  absent 
the  consent  decrees,  is  in  the  tens  of  millions  on  the  two 
consenting  airlines  and  in  the  hundreds  of  millions  if  the  consent 
decrees  become  the  rule  for  the  entire  industry.15 


15  The  pendency  of  the  lawsuit  behind  these  consent  decrees 
has  led  at  least  three  other  airlines  to  adopt  the  consent  decree 
procedures  while  they  continue  to  litigate  the  case.  The  impact  of 
the  consent  decrees  is  thus  far  wider  in  practice  than  just  the 
pricing  practices  of  the  two  airlines  that  have  signed  the  decrees. 
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For  those  consumers  who  today  can  rely  upon  pre-announcements, 
the  effect  of  the  consent  decrees  is  to  place  the  airline  ticket 
transaction  into  the  category  of  a  gamble.  Take  the  case  of  a 
family  of  four  planning  a  vacation.  It  is  very  common  that  the 
planning  of  such  a  trip  will  involve  multiple  calls  to  the  travel 
agency  over  a  period  of  a  week  or  more.  This  occurs  because  the 
planning  reguires  coordination  of  many  elements  and  choices.  Often 
one  parent  will  be  the  primary  contact  with  the  travel  agency. 
That  person  must  discuss  the  agent's  advice  and  information  with 
the  other  parenf  who  may  in  turn  have  to  discuss  options  for 
departure  and  return  dates  with  an  employer.  Those  dates  are 
crucial  in  many  cases  to  the  existence  of,  and  amount  of,  available 
discounts.  Sudden  and  unpredictable  changes  in  the  advice  from  the 
agent  create  doubts  in  the  consumer's  mind  about  the  reliability  of 
the  agent  and  the  integrity  of  the  airline. 

The  number  and  variety  of  scenarios  like  this  are  legion. 
Many  couples  travel  with  other  couples  on  vacations.  Coordination 
among  them  takes  time.  There  are  the  vast  number  of  senior 
citizens  and  other  limited  income  groups  for  whom  budget 
considerations  are  paramount. 

Consumers  faced  with  such  planning  problems  do  not  expect  and 
often  cannot  tolerate  adverse  financial  surprises.  For  most 
Americans  the  price  of  such  a  trip  is  a  controlling  factor,  if  not 
the  controlling  factor.  The  prospective  travelers  may  have  a  range 
of  prices  that  they  can  afford,  but  at  some  point  price  becomes 
prohibitive.   Today  almost  all  leisure  travelers  plan  their  trips 
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well  in  advance  of  travel  and  are  thus  able  to  use  a  discount  fare 
of  some  kind.  If  the  price  surges  without  warning,  these  travelers 
may  elect  not  to  travel  at  all  or  may  decide  to  take  a  shorter 
trip.  In  a  market  in  which  discounts  of  30  to  50  percent  have 
become  commonplace,  the  economic  penalty  facing  our  family  of  four 
could  easily  run  into  many  hundreds  of  dollars  and  in  some  cases 
over  a  thousand  dollars. 

The  "family  of  four"  example  is  not  the  worst  of  the  many 
scenarios  in  which  sudden  and  unpredictable  increases  in  fares  can 
result  in  defeating  the  prospective  travelers '  price  expectations 
with  the  result  being  cancellation  of  the  entire  travel  plan. 
Group  travel,  for  example,  now  represents  a  large  share  of  the 
leisure  travel  market.  Such  groups  are  typically  generated  by 
churches,  civic  organizations  and  other  affiliated  groups.  Group 
travel  is  particularly  attractive  to  senior  citizens. 

At  the  inception  of  the  effort  the  group  may  only  be  a  few 
people  who  are  working  with  a  travel  agent  to  explore  arrangements 
that  might  be  attractive  to  a  larger  group.  The  price  for  groups 
under  about  40  persons  is  usually  a  published  (in  CRS)  discount  for 
group  travel.  After  obtaining  the  initial  quotes  on  price  and 
travel  program  components,  the  group  leaders  then  attempt  to 
stimulate  interest  among  others  in  their  affiliated  activity. 
Groups  typically  cannot  be  ticketed  until  the  group  is  fully  formed 
and  the  final  group  size  is  known.  Under  the  consent  decrees, 
while  group  formation  is  being  completed,  the  entire  group  is 
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exposed  to  the  risk  of  price  increases  that  can  easily  force 
cancellation  of  the  entire  group. 

The  consequences  for  the  travel  and  tourism  industry  are 
clear.  The  inability  to  rely  upon  quoted  prices  and  information 
about  their  continued  availability  will  cost  the  industry  huge 
revenues  and  damage  the  industry's  credibility  in  the  eyes  of 
consumers..  These  losses  will  spread  well  beyond  the  travel  agency 
and  airline  industries.  The  deterrent  effect  of  the  consent 
decrees  on  the  demand  for  air  transportation  will  ripple  through 
the  tourism  sector,  affecting  revenue  expectations  of  the  hotel, 
car  rental,  cruise  and  all  other  industries  involved  in  the  chain 
of  services  delivered  to  the  traveler. 

While  it  can  be  argued  that  anecdotal  "horror  stories"  about 
the  effects  of  the  consent  decrees  in  particular  cases  do  not  make 
a  nightmare,  the  basic  principles  of  economics  and  marketing  teach 
that  the  placement  of  obstacles  in  the  path  of  the  consumer 
considering  a  purchase  are  the  functional  equivalent  of  a  price 
increase.  It  is  also  similar  to  the  biasing  of  the  display  output 
of  the  computers  that  travel  agents  rely  upon  for  fare  information. 
The  Civil  Aeronautics  Board,  in  adopting  the  anti-bias  CRS 
regulations  said  that  "bias  causes  substantial  consumer  injury  in 
that  it  deprives  consumers  of  the  opportunity  to  take  advantage  of 
lower  fares  ...."  ER-1385,  supra,  at  17.  The  uncertainty  created 
by  the  consent  decrees  is  of  a  kind  with  these  obstacles. 

The  anecdotal  examples  are  typical  of  what  will  occur 
throughout  the  industry.   On  an  industry-wide  basis,  over  tens  of 
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millions  of  transaction  during  the  ten  year  life  of  the  consent 
decrees,  these  obstacles  can  only  have  the  effect  of  depressing 
demand . 

The  impact  of  the  consent  decrees  will  not,  however,  be 
uniformly  felt.  Many  of  the  largest  corporations  will  be  able  to 
negotiate  "private"  fares  with  the  airlines,  thereby  immunizing 
themselves,  from  the  risk  of  unexpected  increases  in  travel  costs 
and  shifting  the  burden  of  paying  the  airlines'  costs  to  those 
travelers  who  are  unable  to  exchange  volume  commitments  for 
special,  "off  tariff"  discounts.  It  is  also  likely  that 
influential  travel  agents  and  influential  clients  will  sometimes  be 
able  to  obtain  retroactive  relief  from  surprise  fare  increases  by 
negotiating  with  the  airlines.  The  frequent  users  of  first  class 
service  on  an  airline,  for  example,  are  not  likely  to  be  refused 
special  relief  when  they  demand  it. 

The  result  of  this  process  will  be  that  the  large  user  and  the 
well  connected  user  will  be  relieved  from  the  economic  burdens  of 
the  consent  decrees  while  the  infrequent  user  and  those  without  the 
right  level  of  influence  will  bear  the  load.  This  means  that 
ultimately  the  latter  groups  will  pay  higher  fares  while  others 
similarly  situated  will  pay  less. 

Since  deregulation  occurred  in  1978,  the  public  has  been 
subjected  to  a  dazzling  display  of  open  market  competition  which 
may  be  unparalleled  in  any  other  industry.  Much  of  this 
competition  has  been  characterized  as  "cutthroat"  and  consumers 
appear  to  have  benefitted  in  the  sense  that  extraordinary  "sales" 
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of  air  travel  have  become  routine.  While  most  leisure  travel  is 
booked  far  in  advance  of  planned  travel,  many  consumers  have 
learned  to  wait  for  sales  to  occur  before  making  their  final 
commitment  and  having  the  tickets  issued  against  final  payment.16 
They  have  come  to  expect  that  information  about  fare  increases  and 
discount  terminations  will  be  available  to  them  and  have  learned  to 
"play  the  -market"  in  search  of  the  best  deals.  This  approach  to 
buying  depends  upon  the  availability  of  complete  and  timely 
information  that  has  been  available  primarily  through  the  travel 
agency  distribution  system. 

The  consent  decrees  will  plainly  impair  consumers'  ability  to 
obtain  complete  and  timely  information  about  fare  changes  in  the 
future.  Announcements  of  future  fare  increases  are  banned 
absolutely.  Announcements  of  the  end  of  discounts  are  banned 
unless  certain  advertising  restrictions  are  met.  It  must  be  true, 
however,  that  the  advertising  rule  will  result  in  a  major 
curtailment  of  the  information  flow  to  consumers.  The  airlines 
change  fares  and  fare  rules  every  day.  Some  nights  the  number  of 
fare  changes  runs  into  the  hundreds  of  thousands. 

While  major  "sales"  are  likely  to  continue  to  be  advertised, 
the  airlines  cannot  possibly  afford  to  advertise  every  change  in 
discount  terminations.   The  result  will  be  less  information  for 


16  It  was  formerly  possible  for  a  traveler  to  make  payment 
and  have  the  tickets  issued  without  risk,  since  the  airlines  were 
generally  willing  to  permit  tickets  to  be  reissued  without  penalty 
at  any  lower  fare  adopted  after  initial  ticketing.  Now  many 
discounted  tickets  can  only  be  reissued  or  changed  by  paying  a 
penalty  or  surcharge  to  the  airline. 
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consumers.  To  the  extent  that  the  airlines  are  able  to  increase  the 
amount  of  advertising  to  permit  the  continued  use  of  discount 
termination  dates,  industry  costs  will  rise.  These  costs  will  have 
to  be  recovered  through  higher  fares  if  the  airlines  are  to  stay  in 
business. 

III.  THE  CONSENT  DECREES  ARE  INCONSISTENT  WITH  THE  PURPOSES  OF  THE 
DEPARTMENT  OP  TRANSPORTATION  REGULATIONS  GOVERNING 
COMPUTERIZED  RESERVATIONS  SYSTEMS. 

In  1984  the  Civil  Aeronautics  Board  adopted  a  comprehensive 
set  of  regulations  to  govern  the  operation  of  CRS  services.  14 
C.F.R.  Pt.  255.  The  purpose  of  the  government's  intervention  into 
this  otherwise  unregulated  segment  of  the  industry  was,  in  major 
part,  to  assure  that  information  delivered  to  travel  agents  and 
thus  to  the  traveling  public,  was  timely,  complete  and  accurate. 
The  rules  abolished  the  use  of  biased  displays  of  fare  information 
on  the  travel  agents'  computer  screens  because  bias  "deprives 
consumers  of  the  opportunity  to  take  advantage  of  lower  fares"  by 
denying  them  the  "opportunity  to  select  flights  with  full  knowledge 
of  fare  and  service  offerings."  Regulation  ER-1385,  served  August 
16,  1984,  effective  November  14,  1984,  at  17,  aff 'd.  United 
Airlines.  Inc.  v.  CAB,  766  F.2d  1107  (7th  Cir.  1985). 

In  order  to  stop  the  delivery  of  information  that  distorted 
consumer  choices,  the  CAB  adopted  a  system  of  rules  to  control  the 
neutrality  of  CRS  displays.  14  C.F.R.  Pt.  255.  After  reviewing 
the  effects  of  those  limited  rules  over  a  five-year  period,  the 
Department  of  Transportation,  on  December  7,  1992,  adopted  a  vastly 
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expanded  regime  of  CRS  regulations.  This  is  not  the  place  to 
review  the  details  of  the  new  regulations,  but  it  is  clear  that  the 
structure  and  philosophy  of  this  unusual  government 
intervention  in  the  marketplace  was  that  consumers,  and  those  from 
whom  they  obtain  their  information,  should  have  access  to  data  that 
is  as  timely,  complete  and  accurate  as  possible.  The  regulations 
thus  further  prohibit  bias  of  CRS  displays,  control  the  loading  of 
airline  information  updates  into  CRS,  and  in  general  assure  non- 
discriminatory treatment  of  the  airlines  who  use  CRS  to  convey 
their  information  to  travel  agents. 

well  recognize  that  the  issues  addressed  by  the  CRS 
regulations  are  somewhat  different  than  those  raised  by  DoJ's  suit 
against  the  defendant  airlines.  However,  just  as  the  Federal 
Aviation  Act  confers  such  price  regulation  authority  as  remains 
(after  deregulation)  upon  the  Department  of  Transportation,  the  DoT 
is  the  agency  with  responsibility  for  the  information  flow  that 
makes  more  perfect  airline  competition  possible.  DoT's  policy  has 
been  to  assure  that  more  and  better  information  reaches  consumers 
while  the  DoJ  philosophy  embodied  in  the  consent  decrees  is  to 
reduce  the  information  reaching  consumers.  And  the  consent  decrees 
do  this  in  a  context  that  is  regulatable,  if  at  all,  by  another 
federal  agency. 

ASTA  believes  that  the  approaches  of  DoJ  and  DoT  are  in 
fundamental  conflict,  and  that  it  is  not  in  the  public  interest  to 
approve  a  consent  decree  regime  that  creates  and  fosters  such 
conflicts.  Thus,  any  additional  control  over  industry  information 
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flows  that  DoJ  wants  to  assert  through  enforcement  actions  under 
the  consent  decrees  will  have  to  be  adjudicated  by  the  Court. 
Similarly,  the  Court  will  likely  be  faced  with  claims  by  one 
airline  that  another  has  violated  the  decree  in  some  way. 

The  Court  will  thus  be  placed  in  the  position  of  pricing 
overseer  of  the  airline  industry.  DoT  will  independently  be 
enforcing  "its  CRS  regulations,  with  the  continuing  potential  for 
conflict  between  DoT's  pro- information  approach  and  DoJ's  anti- 
information  approach. 

Among  the  cases  that  may  come  before  the  Court  are  issues  of 
improper  disclosure  of  future  pricing  plans.  These  may  take  the 
form  of  inadvertent  "leaks,"  or  they  may  be  cases  in  which  DoJ 
believes  that  the  information  was  deliberately  disclosed  to  the 
public.  In  either  case,  the  Court  will  become  involved  in  the 
equivalent  of  "insider  information"  cases,  analogous  to  the 
enforcement  of  the  securities  laws  governing  trading  on  inside 
information. 

This  prospect  illustrates  the  pitfalls  of  restricting 
commercial  speech  through  prior  restraints.  We  are  not  saying  that 
there  are  no  circumstances  under  which  such  restraints  can  be 
imposed,  but  the  Court  should  be  very  leery  of  becoming  the 
equivalent  of  an  administrative  agency  with  on-going  regulatory 
responsibilities  for  an  industry's  pricing  practices.  We  foresee 
a  period  of  prolonged  conflict  and  uncertainty  arising  from  the 
tension  between  creative  and  aggressive  marketing  and  pricing 
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practices  occurring  in  the  environment  created  by  the  consent 
decrees. 

IV.  PRICE  GUARANTEES  BASED  UPON  RESERVATIONS,  AS  PROPOSED  BY  DOJ, 
ARE  UNWORKABLE  AND  WILL  NOT  AVOID  THE  PROBLEMS  CREATED  BY  THE 
CONSENT  DECREES. 

The  Department  of  Justice  stated  in  the  Competitive  Impact 
Statement  that  the  consent  decrees  will  not  prevent  the  airlines 
from  protecting  passengers  against  unanticipated  fare  increases. 
DoJ's  example  of  such  protection  is  "guaranteeing  fares  at  the  time 
a  reservation  is  made."   58  Fed.  Reg.  3971,  3978. 

ASTA  does  not  believe  that  this  suggestion,  the  only  one  DoJ 
made,  is  feasible.  If  consumers  were  told  that  fare  protection 
could  be  had  by  simply  making  a  booking,  with  no  commitment  to  have 
that  booking  ticketed,  consumers  would  surely  do  so.  We  have  no 
doubt  about  that.  The  trouble  is  that  many  of  those  bookings  would 
have  to  be  changed  and  many  would  not  be  consummated  through 
ticketing  at  all.  In  times  of  substantial  fare  change  activity, 
actual  or  perceived,  consumers  would  be  especially  prone  to  take 
such  protection.  Indeed,  a  consumer  who  was  uncertain  about  his 
plans  might  be  able,  if  he  were  creative  enough,  to  make  numerous 
reservations  that  he  never  expected  to  use  but  which,  under  DoJ's 
proposed  rule,  would  serve  as  fare  protection  while  he  decided 
which  reservation  to  use. 

This  approach  to  curing  the  anti-information  component  of  the 
consent  decrees  would  impose  massive  inefficiencies  upon  travel 
agents  and  upon  the  airlines.  Many  transactions  would  be  "created" 
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in  the  CRS  systems  that  had  no  real  purpose  other  than  fare 
protection.  Consumers  with  more  definite  plans  would  find  that 
many  seats  were  already  reserved,  when  in  reality  those 
reservations  were  made  solely  for  fare  protection  purposes. 

In  order  for  this  approach  to  fare  protection  to  work  for 
consumers,  the  airlines  would  also  have  to  abandon  the  "ticket 
within  24  hours  of  booking"  rule  that  is  now  commonplace  in  their 
tariffs.  Alternatively,  consumers  would  call  their  travel  agent 
every  day  to  cancel  one  "fare  protection  reservation"  and  make 
another  one  that  would  be  good  for  23.9  hours. 

It  would  be  convenient  to  think  that  such  a  simple  device  as 
"protect  on  the  reservation"  would  resolve  the  issues  of  consumer 
harm  arising  from  the  consent  decrees,  but  the  airline  industry  is 
too  complex  for  such  facile  solutions.  Inventory  control  has 
serious  implications  for  the  airline  cost  structure  and  for  airline 
and  travel  agency  marketing  to  consumers.  Any  system  that 
increases  the  unreliability  of  blocking  of  inventory  by  consumers 
is  inefficient  and  will  simply  force  overall  fares  higher.  It 
makes  no  sense  and  is  not  in  the  public  interest. 

V.    CONCLUSION. 

The  manifest  burdens  that  the  consent  decrees  will  impose  upon 
consumers  and  the  major  adverse  economic  impact  they  will  lay  upon 
the  tourism  industry  raise  compelling  guestions  about  the  "public 
interest"  in  the  consent  decrees.  ASTA  well  understands  that  the 
consenting  airlines  do  not  wish  to  become   involved  in  the 
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underlying  litigation.   That  is,  presumably,  why  they  settled. 
Settlements  should  certainly  be  encouraged. 

There  is,  however,  an  overriding  concern  here  in  that  the 
consent  decrees  are  de  facto  setting  the  standard  for  industry 
conduct.  If  the  Court  approves  them,  the  effect  will  likely  spread 
even  faster,  while  the  issue  of  the  illegality  of  the  challenged 
conduct  will  not  be  tried  until  next  year.  ASTA  believes  that  an 
accommodation  can  be  found  between  the  desire  of  the  settling 
carriers  to  escape  the  litigation  and  the  need  to  assure  that 
industry  pricing,  practices  do  not  harm  the  traveling  public  and  the 
rest  of  the  industry,  and  that  the  evaluation  of  the  consent 
decrees  should  be  suspended  while  DoJ  is  put  to  its  proof  against 
the  other  airlines.  If  that  is  not  possible,  the  Court  should 
order  the  modification  of  the  consent  decrees  (to  eliminate  the 
prohibition  on  disclosure  of  first  and  last  ticketing  dates)  or 
their  outright  disapproval. 

.Respectfully  submitted: 


UVl 


Paul  M.  Ruden 
Senior  Vice  President 
Legal  &  Industry  Affairs 
(DC  Bar  No.  118158) 

Attorney   for   the   American 
Society  of  Travel  Agents,  Inc. 
1101  King  Street 
Alexandria,  VA  22314 
(703)  739-2782 
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IN  THE  UNITBD  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 


UNITED  STATES  OF  AMERICA 

Plaintiff, 

V. 

AIRLINE  TARIFF  PUBLISHING 
COMPANY,  et  al., 

Defendants 


CIVIL  ACTION 
No.  92-2854 (GHR) 


AFFIDAVIT  OF  RICHARD  C.  KNODT 

Richard  C.  Knodt,  having  first  been  sworn,  deposes  and  states 
as  follows: 

1.  I  am,  and  have  been  since  July  1,  1992,  the  Executive 
Vice  President  and  Chief  Operating  Officer  of  the  American  Society 
of  Travel  Agents,  Inc.  (ASTA) .  I  previously  held  the  same  position 
between  1982  and  1984. 

2.  Prior  to  re-joining  ASTA,  I  was  president  and  founder  of 
RHK,  Inc.,  Travel  Organization,  a  California  travel  company 
consisting  of  a  five-office  retail  travel  agency,  a  marketing  firm 
focusing  on  special  interest  cruise  groups,  and  a  contract 
management  and  consulting  division.  I  also  founded  the  California 
Travel  Academy  which  was  later  acquired  by  Ask  Mr.  Foster, 
nationwide  retail  travel  agency,  as  a  prototype  in  the  development 
of  a  network  of  travel  schools.  I  have  worked  all  of  my 
professional  life  in  the  travel  agency  business  and  am  familiar 
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with  the  methods  by  which  airline  tickets  are  marketed  and  sold  in 
the  United  States. 

3.  I  am  a  graduate  of  the  University  of  Wisconsin,  Eau 
Claire,  with  a  bachelor's  degree  in  business  administration  and 
management,  and  I  serve  as  Vice  Chairman  and  a  member  of  the  Board 
of  Trustees  of  the  Institute  of  Certified  Travel  Agents,  Inc. 

4 .  The  facts  set  forth  in  the  attached  Comments  of  the 
American  Society  of  Travel  Agents,  Inc.  are  true  and  correct  to  the 
best  of  my  knowledge,  information  and  belief. 


Subscribed  and  sworn  to 
before  me  this  /s^^day 
of  March,  1993. 
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IN  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 


UNITED  STATES  OF  AMERICA 

Plaintiff, 

V. 

AIRLINE  TARIFF  PUBLISHING 
COMPANY,  et  al., 

Defendants 


CIVIL  ACTION 
NO.  92-2854 (GHR) 


REPLY  COMMENTS  OF 

THE  AMERICAN  SOCIETY  OF  TRAVEL  AGENTS,  INC. 

TO  UNITED  STATES'  RESPONSE  TO  PUBLIC  COMMENTS 

Pursuant  to  the  Court's  order,  dated  March  8,  199  3,    the 

American  Society  of  Travel  Agents,  Inc.   ("ASTA")  submits  these 

reply  comments  to  the  United  States'  Response  to  Public  Comments, 

which  Response  was  served  on  ASTA  on  April  8,  1993. 


I.    INTRODUCTION. 

ASTA  and  the  other  parties  opposing  the  consent  decrees  are 
still  working  without  the  benefit  of  any  of  the  documents  that  form 
the  basis  for  DoJ's  attack  on  industry  pricing  practices  and  which, 
under  DoJ's  theory  of  the  case,  justify  a  sweeping  alteration  of 
industry  pricing  practices  without  the  need  to  prove  that  the 
challenged  conduct  is  unlawful.  While  DoJ  outlines  the 
investigation  that  it  calls  "extensive",  and  alludes  in  a  few 
places  to  what  it  appears  to  believe  are  key  incriminating 
documents,  it  alone  knows  what  those  documents  say.  DoJ  has 
titillated  us  with  two  of  what  it  describes  as  "fairly  typical 
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instances"  of  price-fixing,1  but  provides  no  identification  of  the 
carriers,  markets,  time  period,  others  fares  in  place,  number  of 
seats  available,  and,  most  significantly,  no  information  about  the 
situation  before  and  after  the  events  outlined.  ASTA  continues  to 
believe  that  the  public  interest  determination  cannot  be  made  on 
the  record  now  being  developed  —  the  Court  should  direct  DoJ  to 
produce  at  least  the  evidence  supporting  the  particular  factual 
allegations  set  out  in  the  Response  and  permit  the  parties  to 
comment  on  it.  This  approach  will  not  run  the  risk,  noted  in  the 
Court's  order  of  March  8,  of  touching  off  a  full  scale  trial. 

ASTA  is  relieved  to  see  DoJ's  statement  that  "a  travel  agent 
cannot  violate  the  decree  by  disseminating  any  fare  information, 
and  need  not  attempt  to  determine  whether  a  defendant  airline's 
advertisements  satisfy  [the  advertising  exception]  section  of  the 
decree."2  That  will  be  reassuring  to  travel  agents  if  the  decrees 
are  approved.  We  do  reguest  that  the  Court  confirm  this 
interpretation,  however,  in  light  of  Federal  Rule  65(d),  which 
makes  "every  order  granting  an  injunction  .  .  .  binding  .  .  .  upon 
those  persons  in  active  concert  or  participation  with  [parties  to 
the  action] "3 

DoJ  says  that  the  "prospect  of  these  changes  [in  pricing 
practices]  understandably  creates  concern  among  the  travel  agent 
community  about  their  future."   Response  at  39.   We  are  not  sure 


1  United  States'  Response  at  15. 

2  United  States'  Response  at  34,  n.  27. 

3  Federal  Rules  of  Civil  Procedure,  Rule  65(d) 
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what  that  is  intended  to  convey.  The  dispute  here  is  not  really 
about  travel  agents.  The  main  economic  impact  of  the  consent 
decree  regime  on  travel  agents  will  arise  from  a  reduction  in 
demand  for  air  travel  that  will  result  from  the  reduction  in 
information  available  to  consumers,  which  we  believe  to  be  the 
equivalent  of  an  across  the  board  price  increase.4  If  that 
reduction  in  demand  occurs,  it  will  not  affect  travel  agents 
disproportionately  as  against  the  airlines'  direct  distribution  of 
tickets  and  information.  The  future  of  travel  agents  as  the 
public's  preferred  method  of  buying  airline  tickets  is  not  at  stake 
here.  This  dispute,  rather,  is  about  the  impact  on  consumers  of 
the  loss  of  information  that  the  consent  decree  regime  necessarily 
will  entail. 

II.   THE  CONSENT  DECREES  SHOULD  NOT  BE  TESTED  ON  THE  ASSUMPTION 
THAT  DOJ  HAS  ALREADY  WON  THE  LAWSUIT  IT  HAS  YET  TO  TRY. 

In  describing  the  legal  standards  to  be  used  in  testing  the 

consent  decrees,  DoJ  is  attempting  to  gain  the  advantage  of  a 

bootstrap  from  "settlement  without  admission"  to  "presumed  guilt," 

relying  on  one  footnote  in  a  District  Court  opinion.5  The  Tunney 


4  DoJ  argues  that  the  complexity  of  the  deregulated 
marketplace  since  1978  has  not  suppressed  travel  demand  and  that, 
in  fact,  lower  prices  produced  by  competition  under  deregulation 
have  "unleashed  consumer  demand  for  airline  travel."  Response  at 
37.  We  agree  that  this  has  happened,  but  would  point  out  that  this 
has  occurred  in  a  regime  involving  the  regular  use  of  first  and 
last  ticket  dates.  Thus,  one  cannot  use  the  stimulated  demand 
profile  from  the  deregulated  marketplace  as  the  model  for  the 
regime  to  be  created  by  the  consent  decrees. 

5  Response  at  8,  citing  United  States  v.  Gillette  Co. ,  406  F. 
Supp.  713,  716,  n.2  (D.  Mass  1975). 
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Act  itself  does  not  convey  such  an  advantage.  Section  16(e)(1) 
enumerates  factors  to  be  considered  in  the  public  interest 
determination  by  referring  to  "alleged  violations."  "Alleged"  is 
all  the  "violations"  are  at  this  point.  In  the  context  of  the 
Tunney  Act,  where  settlements  are  evaluated,  the  legal  phrase 
"alleged  violations"  can  mean  no  more  than  "the  conduct  described 
in  the  complaint." 

The  Settling  Defendants  did  not  agree  that  they  had  violated 
the  Sherman  Act.  In  a  settlement  the  parties  negotiate  a 
compromise  resolution  that  meets  their  individual  judgments  of  what 
they  can  live  with,  and  the  question  under  the  "public  interest" 
standard  of  the  Tunney  Act  is  whether  everyone  else  can  live  with 
what  the  parties  have  accepted. 

This  is  an  important  distinction  because  much  of  DoJ's 
argument  in  support  of  the  consent  decrees  assumes  that  the  conduct 
described  in  the  complaint  has  been  found  to  be  unlawful,  and  that 
is  just  not  so.  It  is  also  important  because  the  scope  of  the 
relief  that  DoJ  seeks  to  conclude  through  the  consent  decrees  is 
such  that  much  concededly  lawful  conduct  will  be  restrained  by  the 
decrees  as  the  assertedly  unavoidable  price  for  preventing  illegal 
conduct.  DoJ  says,  for  examp  le,  that  "the  Complaint  does  not 
allege  that  advance  announcements  of  fare  changes  are  illegal,"6 
but  one  page  later  says  "the  proposed  Final  Judgment  would  prohibit 
advance  announcement  of  fare  changes  for  a  period  of  ten  years." 

6  Response  at  13. 

7  Id.  at  14. 
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The  reason  given:  "to  prevent  the  settling  airlines  from  continuing 
this  illegal  conduct."8 

There  has  been  no  proof  of  illegal  conduct  yet.  The  consent 
decrees  do  not  represent  such  proof  and  must  be  measured  by  the 
Tunney  Act  standards  of  the  "public  interest"  without  any 
assumption  that  the  conduct  is  illegal.  If  DoJ  wants  the  benefit  of 
the  contrary  assumption,  it  should  accede  to  ASTA's  proposal  that 
the  legality  of  the  challenged  conduct  be  determined  first. 
Section  16(e)(2)  of  the  Tunney  Act  specifically  provides,  as  one 
element  of  the  public  interest,  "the  public  benefit,  if  any,  to  be 
derived  from  a  determination  of  the  issues  at  trial."  DoJ  concedes 
that  "no  court  has  ever  analyzed  an  information  exchange  of  the 
scope,  scale  and  sophistication  of  the  airlines,"9  yet  it  wants 
the  Court  to  impair  that  exchange  on  the  basis  of  inferences  of 
illegal  agreement  without  developing  a  full  record  that  would 
permit  either  a  complete  analysis  of  the  exchange  or  a 
determination  of  the  legality  of  the  exchange. 


8  Id.  We  recognize  that  proper,  lawful  conduct  may  be 
enjoined  when  essential  to  prevent  repetition  of  law  violations,  as 
DoJ  argues  at  Response,  p.  14,  but  the  question  here  is  not  whether 
the  Court  may  prohibit  legal  conduct  but  whether  it  should  do  so 
when  the  real  problem,  if  there  is  a  problem,  appears  not  to  be 
advance  announcement  of  fare  changes,  but  some  other  conduct. 

9  Response  at  11,  n.9. 
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III.  THE  "TYPICAL  INSTANCES"  OF  PRICE-FIXING  CITED  BY  DOJ  PROVE 
NOTHING . 

In  an  apparent  effort  to  shore  up  the  "presumption  of  guilt" 
that  is  the  springboard  for  the  broad  injunction  DoJ  seeks,  the 
Department  cites  two  "fairly  typical  instances"  of  price-fixing. 
We  will  leave  the  main  response  to  this  argument  to  others,  but 
must  note  that  the  conduct  set  out  in  these  "instances"  looks  an 
awful  lot  like  the  kind  of  competitive  thrusting  and  parrying  that 
has  characterized  the  vicious,  and  unprofitable,  competition  in  the 
airline  industry  since  deregulation  in  1978.  DoJ  has  provided  no 
details  with  which  to  assess  what  purports  to  be  two  "events,"  but 
which  in  fact  are  likely  to  be  part  of  a  continuing  and  unrelenting 
series  of  price  moves  by  fierce  competitors  intent  upon  capturing 
every  passenger  possible  from  their  rivals.  What,  for  example,  was 
the  price  situation  in  the  markets  before  the  described  events 
occurred?  And  after? 

DoJ's  scenarios,  in  the  context  of  the  real-world  operation  of 
the  airline  industry,  are  mindful  of  what  happens  when  a  few  frames 
are  clipped  from  a  motion  picture  and  shown  without  the  lead-in  and 
following  frames.  The  story  may  look  very  different,  depending 
upon  where  you  start  watching.  In  the  pricing  of  airline  tickets 
there  is  no  "start";  there  is  only  continuous  change.  DoJ's 
analysis  eguates  to  trying  to  analyze  an  entire  river  based  upon  a 
single  cup  of  water  drawn  from  it. 

We  are  particularly  troubled  by  the  questions  posed  by  DoJ  at 
Response,  p.  19,  where  the  Department  seems  to  imply  that,  by 
preventing  the  use  of  first  and  last  ticket  dates,  the  airlines 
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will  be  prevented  from  achieving  identical  prices  for  identical 
services.  This  is  extremely  unlikely.  The  airlines  will  parallel 
price,  because  they  must  do  so  in  order  to  survive  in  the  real- 
world  marketplace.  While  DoJ  seems  to  believe  that  its  consent 
decrees,  once  established  as  the  industry  rule,  will  have 
successfully  disabled  the  airlines'  ability  to  reach  the  same 
prices  for  the  same  services,  the  truth  is  that  there  are  ways  of 
getting  there  that  are  not  prohibited  by  the  consent  decrees.  The 
problem  is  that  they  are  less  efficient  and  more  confusing,  and 
will  result  in  reducing  consumer  welfare  by  raising  search  costs 
and  transaction  costs. 

We  understand  that  computer  reservations  systems  relied  upon 
by  virtually  all  travel  agencies  for  fare  information  already  have, 
or  soon  will  have,  the  capability  to  load  fare  changes  during  the 
work  day,  in  addition  to  the  routine  nightly  changes.  If  the 
airlines  have  no  other  alternative,  they  will  progress  to  the 
ability  to  change  fares  selectively  at  any  time  during  the  day. 
Then,  even  without  first  and  last  ticket  dates,  they  will  continue 
the  price  battle.  They  will  file  fare  increases  without  warning, 
taking  a  chance  that  competitors  will  not  follow,  but  with  the 
capability  of  withdrawing  the  fare  before  serious  financial  damage 
is  done  by  diversion  of  passengers  to  competitors.  With  sufficient 
real-time  computer  capability,  the  same  events  that  DoJ  describes, 
without  real  proof  yet,  as  "negotiation,"  will  take  place  in  a 
matter  of  minutes  or  at  most  hours,  with  no  real  risk.   Will  DoJ 
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then  say  that  this  practice,  because  it  happens  too  fast  to  entail 
real  risk  of  lost  business,  is  also  illegal? 

The  above  scenario  would,  at  some  expense,  perhaps  solve  the 
problem  of  parallel  pricing  for  the  airlines,  but  consider  what  it 
will  do  for  the  consumer.  It  will  certainly  not  result  in  the 
phantasmagorical  world  that  DoJ  speculates  will  exist,  a  world  in 
which  some  airlines  will  have  lower  fares  than  other  carriers  for 
the  same  service.  The  length  of  time  that  this  condition  will 
exist  will  be  rapidly  contracted  out  of  sheer  business  necessity. 
The  only  consumers  who  will  benefit  are  the  few  lucky  ones  who  call 
during  the  brief  period  of  transition,  before  matching  of  fares  has 
occurred,  and  who  are  prepared  to  make  an  immediate  commitment. 
Most  consumers  in  the  real  world  will  face  a  situation  in  which  no 
airline  price  has  a  life  beyond  the  moment  his  travel  agent  utters 
the  figures.  The  industry  will  be  achieving  essentially  the 
results  that  DoJ  appears  to  want,  but  the  consumer  will  be  worse 
off  than  now,  where,  much  of  the  time,  he  can  predict,  with  the 
help  of  data  obtained  through  -his  travel  agent,  when  fares  will 
change , 

The  above  scenario  will  also  create  an  open  season  for 
perpetrators  of  travel  scams.  Scams  are  estimated  to  cheat 
consumers  out  of  $40  billion  per  year  already.  One  of  their 
principal  traits,  one  that  ASTA  and  other  consumer  protection 
organizations  warn  consumers  about  all  the  time,  is  pressure  to  buy 
now.  Scam  operators  tell  their  victims  that  if  they  do  not  commit 
immediately,  they  may  lose  their  opportunity  to  get  the  deal  of  a 
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lifetime.  Under  the  regime  that  DoJ's  proposed  regime  will  create, 
all  airfares  will  look  the  same  in  the  eyes  of  the  consumer  and  it 
will  be  easier  for  scam  operators  to  carry  out  their  fraudulent 
activities. 

IV.  CONSUMERS  ARE  BETTER  OFF  WITH  ACCESS  TO  FUTURE  FARE 
INFORMATION,  EVEN  IF  FIRST  AND  LAST  TICKET  DATES  ARE 
UNRELIABLE  SOME  OF  THE  TIME. 

DoJ  argues  that  since  future  fare  information  is  sometimes 
unreliable  (half  the  time,  it  says) ,  consumers  do  not  benefit  from 
having  any  future  fare  information.  This  conclusion  appears  to  be 
based  upon  the  notion  that  not  every  potential  consumer  always 
learns  about  first  and  last  ticket  dates  in  time  to  act  on  them. 
For  example,  DoJ  argues  that  last  ticket  dates  are  often  placed  on 
fares  so  close  to  the  expiration  date  that  consumers  have  no  real 
opportunity  to  learn  about  them.10  But  every  consumer  who  is 
looking  for  fare  information  after  the  last  ticket  date  is 
installed  will  find  out  about  the  last  ticket  date.  His  travel 
agent  or  an  airlines  reservations  agent  will  tell  him  about  it  when 
checking  the  fares  in  the  computer  reservations  system.  It  is  not 
crucial  to  the  value  of  the  dates  that  they  be  broadcast  to 
everyone  who  might  be  considering  a  trip. 

DoJ  also  notes  that  changes  in  fare  availability  as  a  result 
of  yield  management  programs  restricts  the  consumer's  access  to 
useable  information.11   The  effect  of  yield  management  is  not, 


10  Response  at  22,  n.14 

11  Id.  at  23. 
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however,  the  same  as  the  effect  of  eliminating  a  fare  without 
notice.  The  yield  management  problem  is  equivalent  to  the  ever- 
present  possibility  that  the  seats  preferred  by  the  searching 
traveler  may  be  reserved  by  someone  else  while  the  searching 
traveler's  investigation  and  planning  continue.  In  both  cases 
there  may  well  be  other  flights  available  with  seats  at  the 
preferred  fare  when  the  searching  traveler  calls  back  to  make  the 
booking.  But  the  absence  of  advance  notice  of  the  removal  of  the 
fare  typically  means  that  the  fare  is  simply  gone  from  the  market 
and  cannot  be  purchased  on  any  flight.  The  existence  of  yield 
management  as  a  problem  for  consumers  does  not,  therefore,  justify 
the  elimination  of  other  information  that  benefits  the  consumer's 
planning  and  decision-making. 

DoJ  makes  much  of  its  claim  that  ticketing  dates  are  reliable 
only  half  the  time.  But  since  most  consumers,  including  business 
travelers,  now  use  some  form  of  discount  fare,  even  50%  reliability 
is  an  enormous  benefit  to  tens  of  millions  of  travelers. 

DoJ's  recounting  of  the-  daily  information  available  to 
consumers  in  its  "junk  fares"  snapshot,  DoJ  Response  at  26,  is 
particularly  instructive  of  another  fallacy  in  DoJ's  reasoning. 
Between  August  10  and  August  17,  there  were  two  extensions  of  the 
last  ticket  date.  No  harm  to  any  consumer  can  be  inferred  from 
this  "unreliability,"  since  in  each  case  the  consumer  was  given 
more  time  in  which  to  commit.  On  August  18  the  consumer  who  has 
waited  until  the  last  minute  to  commit  has  an  unexpected  and 
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pleasant  surprise  —  the  fare  has,  without  warning,  dropped  by  ten 
dollars.   No  harm  there  either.12 

On  August  22  the  lone  example  of  possible  consumer  harm 
occurs,  in  that  according  to  DoJ  the  airline  removed  the  discount 
fare  one  day  sooner  than  it  had  indicated  on  August  18.  The  price 
rose,  without  warning,  by  $10.  This  situation,  however,  is  exactly 
the  situation  that  DoJ  wants  to  subject  all  consumers  to  in  all 
cases  —  fare  increases  without  notice.  In  addition  to  all  of  the 
other  qualifications  about  DoJ's  snapshot  approach  to  price 
analysis,  DoJ  later  concedes  that  ticket  dates  are  extended  more 
often  than  they  are  shortened.  The  August  22  incident  is, 
therefore,  aberrational  and  does  not  overcome  the  fact  that  after 
that  date  the  consumer  was  again  presented  with  a  sequence  of 
extensions  of  the  ticketing  deadline.  From  August  23  through 
September  11,  the  consumer  was  able  to  protect  himself  from  a  fare 
increase  which  eventually  became  $2  0  each  way,  and  he  was  able  to 
do  this  precisely  because  of  the  use  of  last  ticket  dates  by  the 
airline. 


12  The  consumer  who  purchased  earlier  may,  of  course,  not  be 
able  to  take  advantage  of  the  drop  in  price  because  of  the  $25 
ticket  change  penalty  typically  charged  by  the  airlines.  On  the 
other  hand,  this  consumer  has  a  confirmed  seat.  He  is  hurt,  if  at 
all,  only  as  a  result  of  the  practice  whereby  fare  reductions  are 
not  noticed  to  the  public  in  advance,  a  practice  of  which  DoJ 
apparently  approves  and  which  is  well  understood  by  consumers. 
This  consumer  secured  his  seat  while  having  a  window  of  opportunity 
that  was  real,  not  imaginary,  even  if  it  turned  out  to  be  longer 
than  first  announced. 

11 
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Eventually  DoJ  grudgingly  concedes  that  consumers  who  learn 
about  ticket  dates  and  rely  upon  them  successfully  to  avoid  a  fare 
increase  are  benefitted.13  Oddly,  DoJ  then  argues  that  those  who 
do  not  learn  about  the  last  ticket  date  or  who  buy  after  the  last 
ticket  date  passes  are  harmed.  But  that  is  simply  not  true  unless 
it  is  assumed  that,  in  a  world  without  last  ticket  dates,  no 
discounts  will  ever  be  eliminated.  No  such  assumption  can  possibly 
be  made.  Discounts  are  going  to  be  terminated  even  if  the  consent 
decrees  go  into  effect  and  this  will  often  happen  without  notice. 
If  DoJ's  logic  is  correct,  the  regime  it  wants  to  create  must  be 
judged  to  harm  consumers  every  time  that  a  discount  is  eliminated 
without  warning.14 

V.    CONCLUSION. 

The  Court  has  a  difficult  choice  to  make.  DoJ  says  it  is 
giving  us  just  a  peek  at  the  evidence  that  it  has  of  price  fixing. 
It  argues  that  the  policy  favoring  settlement  should  prevail  here 
over  all  competing  considerations  and  that  it,  United  and  USAir 
should  have  the  immediate  benefit  of  the  bargain  they  have  struck. 
Were   this   merely   an   instance   of   correcting   mainstream 


13  DoJ  says  this  consumer  "may"  benefit,  but  the  fact  is  that 
if  the  consumer  bought  the  ticket  and  avoided  a  fare  increase,  he 
did  benefit. 

14  DoJ  argues  that  travel  agents  are  also  harmed  when,  in  the 
current  system,  consumers  make  decisions  based  on  inaccurate  ticket 
dates.  These  costs,  however,  are  primarily  the  result  of 
reticketing  to  give  consumers  the  benefit  of  no-warning  discounts 
after  the  consumer  has  committed  to  a  higher  fare.  These  costs  are 
not  typically  related  to  last  ticket  dates. 
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anticompetitive  conduct  affecting  only  one  or  two  firms,  DoJ's 
point  would  have  some  force. 

But  that  is  manifestly  not  what  is  happening  here.  The  deal 
made  in  settlement  is  affecting  virtually  the  entire  industry  and 
almost  all  consumers.  It  does  not  involve  mainstream 
anticompetitive  conduct,  but  reaches  commercial  speech  that  has 
been  going  on  for  decades  without  challenge  and  which  is  typical  of 
competitive  interactions  in  many  industries.  ASTA  believes  that 
under  these  circumstances  the  Court  should  require  DoJ  to  prove  its 
case  before  allowing  the  unwillingness  of  two  defendants  to  resist 
to  be  the  controlling  factor  in  how  this  important  case  affects 
tens  of  millions  of  consumers.  This  can  be  done  without  involving 
United  and  USAir  in  active  defense  of  the  litigation,  and  thus  can 
meet  their  objectives  of  avoiding  litigation  costs.  If  the 
Litigating  Defendants  lose,  United  and  USAir  will  be  no  worse  off 
than  they  are  by  having  simply  agreed  to  do  what  DoJ  wants.  If  the 
Litigating  Defendants  win,  everyone  will  be  better  off. 

\  Respectfully  submitted: 

Paul  M.  Ruden  *"" 
Senior  Vice  President 
Legal  &  Industry  Affairs 
(DC  Bar  No.  118158) 

Attorney   for   the   American 
Society  of  Travel  Agents,  Inc. 
1101  King  Street 
Alexandria,  VA  22314 
(703)  739-2782 
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COMMENTS  OF  THE  AMERICAN  SOCIETY  OF  TRAVEL  AGENTS,  INC.  TO  UNITED 
STATES'  RESPONSE  TO  PUBLIC  COMMENTS  to  be  served  upon  counsel  of 
record  in  this  matter  this  19th  day  of  April,  1993,  by  first  class 
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copy  was  hand-delivered  to  counsel  for  the  Department  of  Justice. 
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SUBMITTED  BY  MARSHALL  SINICK 


TESTIMONY  BEFORE 

THE  SUBCOMMITTEE  ON  AVIATION  OF  THE 

HOUSE  COMMITTEE  ON  PUBLIC  WORKS  AND  TRANSPORTATION 

OF 

MR.  HARRY  G.  LEHR 

VICE  PRESIDENT  -  PLANNING 

OF 

ALASKA  AIRLINES,  INC 

APRIL  20,  1993 

I  am  Harry  G.  Lehr,  Vice  President  -  Planning  of  Alaska 
Airlines,  Inc.,  and  am  pleased  to  appear  before  the  Aviation  Subcommittee 
to  address  the  proposed  consent  settlement  of  United  States  v.  Airline 
Tariff  Publishing  Co.  et  al.  Alaska  Airlines  is  a  named  defendant  in  this 
complaint  filed  by  the  United  States  on  December  21,  1992  and  has 
declined  to  enter  into  the  referenced  settlement. 

At  the  beginning,  we  wish  to  make  it  clear  that  we  are  not  here 
to  argue  the  legal  merits  of  this  lawsuit.  If  this  matter  proceeds  to  an 
actual  trial,  we  will  be  represented  by  competent,  and  extraordinarily 
expensive,  legal  counsel.  We  are  instead  submitting  this  testimony  in  an 
attempt  to  bring  some  common  sense  to  this  discussion. 
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And  what  ever  happened  to  common  sense?  Is  it  common 
sense,  in  a  time  in  which  our  country  attempts  to  chart  a  course  between  a 
record  deficit  and  the  need  for  job  creation,  to  prosecute  for  price  fixing 
an  industry  that  is  losing  billions  of  dollars?  Is  it  common  sense,  in  a  time 
in  which  we  struggle  between  the  need  to  protect  our  environment  and  yet 
promote  economic  growth  and  vitality,  to  single  out  an  industry  that 
provides  the  safest  air  transportation  in  the  world?  Is  it  common  sense,  in 
an  age  of  airline  deregulation  that  has  witnessed  a  steady  decline  in  the  real 
price  of  air  transportation,  to  further  burden  an  industry  in  which  airline 
bankruptcies  account  for  18%  of  the  current  domestic  capacity?  (We 
assume  without  knowing,  that  the  United  States  would  have  filed  the 
complaint  against  a  larger  number  of  airlines  if  were  not  for  the  fact  that 
some  of  them  have  gone  completely  out  of  business  --  presumably  because 
they  were  more  successful  than  the  rest  in  fixing  prices.)  And  is  it 
common  sense  to  expect  that  a  practice  that  purports  to  harm  the  consumer 
would  be  supported  by  consumer  groups? 

With  deregulation  came  pricing  freedom.  With  pricing 
freedom  came  experimentation.  With  experimentation  came  complexity. 
The  complexity  represented  by  airline  prices  is  staggering.  In  1992,  the 
number  of  individual  fare  changes  for  Alaska  Airlines,  an  airline  with 
barely  more  than  1%  of  the  domestic  marketplace,  totaled  over  950,000  or 
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about  3600  per  work  day.  Because  of  this  complexity,  computer  programs 
and  mechanisms  have  evolved  to  allow  airlines,  travel  agents,  corporate 
consumers  and  other  customers  to  learn,  understand,  and  deal  with  a 
volume  of  data  that  would  not  be  possible  if  we  had  to  simply  rely  on  tariff 
books  as  we  did  prior  to  deregulation.  And  the  degree  to  which  this 
computerization  has  progressed  has  at  least  allowed  us  to  realize  some 
degree  of  productivity  with  a  resultant  cost  savings.  The  950,000  fare 
changes  at  Alaska  Airlines  were  directly  handled  by  a  total  of  five  people 
whose  duties  included  more  than  simply  filing,  tracking  and  recording 
fares. 

The  complexity  of  the  fare  structure  stands  in  stark  contrast  to 
the  fact  that  the  airline  business  is  extraordinarily  simple.  Despite  the 
technological  wonder  of  safely  lifting  human  beings  35,000  feet  into  the  air 
and  transporting  them  hundreds  or  thousands  of  miles,  our  business  is  the 
simplest  of  businesses  --  a  commodity.  The  airline  trip  itself,  despite 
efforts  by  carriers  to  differentiate  the  trip  they  provide  from  the  one  the 
competitor  provides,  is  still  an  airline  trip.  It  is  not  purchased  for  its 
intrinsic  value  but  simply  as  a  means  to  an  end.  It  is  consumed  and 
forgotten.  And  when  a  business  is  a  commodity,  price  is  the  only  thing  that 
matters.  The  amenities  we  provide,  the  services  we  offer,  and  the  mileage 
plans  our  customers  join  only  count  when  the  price  is  the  same.  This  is  the 
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common  sense  we  live  with  in  the  airline  industry,  and  it  drives  everything 
we  do.  It  is  not  an  accident;  it  is  not  collusion;  and  it  is  not  the  result  of 
any  conspiracy  that  the  fares  that  airlines  charge  are  almost  always  the 
same.  It  is  the  common  sense  reality  of  the  marketplace  telling  us  it  won't 
pay  more  than  the  lowest  available  fare.  In  the  continual  struggle  for 
increased  revenue  and  some  degree  of  profitability  we  do  not  have  the 
luxury  of  ignoring  the  pricing  actions  of  our  competitors.  And  because  of 
this  fact,  we  work  hard  to  make  sure  we  are  not  priced  higher  than  the 
competitor.  The  result  is  that  fares  are  set,  not  by  carriers  agreeing  to 
increases,  but  by  carriers  indivdually  meeting  the  lowest  available  fare. 
The  possibility  that  this  result  might  be  substantially  altered,  to  the 
detriment  of  the  consumer,  is  the  intuitive  source  of  many  of  the 
complaints  of  those  opposed  to  the  proposed  settlement. 

In  fact,  Alaska  Airlines  believes  that  it  may  be  possible  that  the 
airline  industry  could  be  the  beneficiary  of  any  significant  modification  to 
the  use  of  first  and  last  ticket  dates.  The  tariff  system,  as  currently 
practiced,  seems  to  result  in  continual  downward  pressure  on  fares  and  a 
reasonable  argument  can  be  made  that  changes  to  it  could  only  produce  an 
environment  in  which  increased  revenue  might  be  more  easily  obtained. 
This  argument  may  or  may  not  be  valid,  but  it  cannot  casually  be 
dismissed. 
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However,  the  primary  reason  for  our  testimony  is  to  ask  the 
Committee  to  consider  whether  a  statutory  change  prescribing  appropriate 
changes  to  the  tariff  mechanisms  might  be  in  the  best  interest  of  all  of  the 
concerned  parties.  Alaska  Airlines  does  not  believe  it  has  violated  any  law, 
but  we  are  certainly  not  anxious  to  spend  the  money  to  prove  it.  And  as  one 
of  the  smaller  carriers  in  the  country,  one  that  has  to  compete  day  in  and 
day  out  with  the  mega-carriers,  we  are  also  not  anxious  to  find  ourselves  at 
any  competitive  disadvantage  because  we  are  following  rules  not  required 
of  others.  We  do  believe  that  there  might  more  of  a  common  sense  solution 
to  a  perceived  problem  than  the  waste  of  time,  money,  and  effort  that  will 
be  expended  by  an  airline  industry  that  can  ill  afford  it  should  this  lawsuit 
go  to  trial.  We  would,  at  this  time,  support  a  change  to  the  law  that 
allowed  the  use  of  first  and  last  ticket  dates  by  the  airlines  in  the  same 
manner  that  has  become  customary  in  the  years  following  deregulation. 
Thank  you  for  the  opportunity  to  present  this  testimony. 
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ADDITIONS    TO    THE    RECORD 


RICHARD  J.  FAHY.  JR. 

ATTORNEY  AT  LAW 

SUITE  MO 

3333  K  STREET.  N.W 

WASHINGTON,  DC    20007 


April  21,  1993 


David  Heymsfeld,  Esq. 

Counsel 

House  Aviation  Subcommittee 

Committee  on  Public  Works  and  Transportation 

Room  2251 

Rayburn  House  Office  Building 

Washington,  D.C.   20515 

Dear  Mr.  Heymsfeld: 

The  Independent  Travel  Technology  Association  (ITTA) 
requests  that  these  comments  be  included  in  the  record  of  your 
hearings  on  the  proposed  consent  decree  in  the  Department  of 
Justice's  suit  against  alleged  price-fixing  by  major  carriers 
through  use  of  industry  computers.   Because  we  were  holding  a 
major  meeting  of  our  membership  at  the  time  of  the  hearing,  we 
did  not  ask  to  appear  before  your  committee.  However,  we  believe 
that  the  attached  document  will  be  of  assistance  to  the 
Subcommi  1 1  ee . 

On  March  15,  1993,  ITTA  submitted  the  attached  paper  to  the 
Department  of  Justice  for  consideration  in  the  Tunney  Act 
proceeding  related  to  United  States  v.  Airline  Tariff  Publishing 
Company  et  al . .  Civil  Action  No.  92-2854  (D.D.C.)  (Revercomb, 
J.).   We  were  disappointed  that,  other  than  a  passing  footnote 
reference  to  the  fact  of  our  filing,  the  Department  failed  to 
either  summarize  or  address  the  points  we  raised.  Thus,  we  noted 
that  first  and  last  ticket  dates  were  an  essential  element  in 
software  programs  used  by  major  travel  agencies  to  ensure  that 
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their  clients  receive  the  lowest  available  fare.   Despite  this 
clear  evidence,  the  Department  persists  in  the  untenable  position 
that  consumers  never  benefit  from  these  ticketing  codes.  We  hope 
that  the  inclusion  of  these  comments  in  the  record  of  your 
hearing  will  lead  the  Department  to  pay  greater  attention  to  the 
actual  way  in  which  the  travel  industry  operates. 


Very  truly  yours, 

Richard  J.  Fahy,  Jr.      f 
RJF:ms 
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Marie  C.  Schechter 

Transportation,  Energy  and  Agriculture  Section 

U.S.  Department  of  Justice 

Antitrust  Division 

555  Fourth  Street,  N.W. 

Room  9104 

Washington,  D.C.   20001 

Re:   United  States  vs.  Airline 
Tariff  Publishing  Company 
et  al. .  Civil  Action  No.  92-2854, 
(D.D.C. ) (Revercomb,  J.)  —  Comments  Of 
The  Independent  Travel  Technology 
Association  On  The  Proposed  Consent 
Decree  Between  The  United  States  And 
USAir  And  United  Air  Lines 

Dear  Mr.  Schechter: 

Pursuant  to  section  16  of  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C.  §  16,  the 
Independent  Travel  Technology  Association  ("ITTA") 
submits  these  comments  in  opposition  to  the  proposed 
Final  Judgment  between  the  United  States  Department  of 
Justice  ("DOJ")  and  USAir,  Inc.  and  United  Air  Lines, 
Inc.  (hereinafter  "the  Consent  Decree")  entered  in  the 
United  States  District  Court  for  the  District  of 
Columbia. 


For  the  reasons  set  forth  below,  ITTA  objects 
to  that  portion  of  the  Consent  Decree  which  prohibits 
the  airlines  from  providing  advance  notice  of  fare 
changes  through  the  use  of  first  and  last  ticket  dates. 
The  elimination  of  the  advance  notice  is  not  in  the 
public  interest  and  will  deny  valuable  information  to 
travel  agents'  consumers.   In  light  of  the  anti- 
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consumer  impact,  ITTA  specifically  requests  that  the 
DOJ  either  abandon  the  lawsuit  pending  in  the  United 
States  District  Court  for  the  District  of  Columbia 
(United  States  v.  Airline  Tariff  Publishing  Co. .  Civ. 
No.  92-2854  (D.D.C.)  (Revercomb,  J.))  or, 
alternatively,  modify  the  proposed  Consent  Decree  so  as 
to  ensure  that  the  travel  industry  and  the  consumer 
continue  to  enjoy  the  valuable  information  provided  by 
the  industry's  use  of  first  and  last  ticket  dates. 

ITTA 

ITTA  is  a  trade  association  founded  in  1992 
by  24  leading  travel  technology  companies  and  travel 
agencies.   ITTA's  current  membership  includes  travel 
technology  companies,  travel  agencies,  providers  of 
travel  services,  (e.g. .  airlines,  hotels,  car  rental 
agencies) ,  and  individuals  interested  in  travel 
technology.   ITTA  is  dedicated  to  the  advancement  of 
travel  technology  and  information  systems. 

Software  Programs 

Some  of  ITTA's  members  develop  and  market  low 
fare  search  software,  which  assists  travel  agencies  in 
finding  the  lowest  available  fare  for  a  particular 
traveler's  itinerary.   Travel  agents  and  corporate 
customers  use  these  software  programs  to  repeatedly 
scan  all  fares,  rules  and  footnotes  contained  in  the 
Computer  Reservation  System  ("CRS")  and  other  critical 
databases  to  ensure  that  the  passenger  pays  the  lowest 
possible  fare  available  prior  to  departure.   Currently, 
more  than  20  companies  are  developing  and  marketing 
these  programs  and  hundreds  of  companies  use  these  or 
similar  programs  to  provide  the  travelling  public  with 
low  cost  airfare.   ITTA  estimates  that  the  annual 
volume  of  airline  tickets  that  are  currently  subject  to 
low  fare  search  procedures  is  over  $5  billion. 

The  first  and  last  ticket  dates  are  an 
important  factor  in  the  ability  of  the  program  to 
locate  the  low  fare  for  the  traveler.  In  fact,  they  are 
essential  items  of  a  quality  control  program,  which  are 
aimed  at  providing  consumers  with  low  cost  air  fare. 
ITTA  members  developed  these  programs  in  response  to 
the  demonstrated  demand  of  travel  agencies  and 
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consumers  to  achieve  the  lowest  fares.   Consumers  use 
agencies  because  of  the  efficiency  of  utilizing  a 
central  source  of  information  about  airline  fares  and 
services.   However,  before  the  development  of  low  fare 
search  software,  agencies  could  not  be  certain,  in  the 
deregulated  airline  environment,  that  they  had  provided 
their  clients  the  absolute  lowest  fare  from  the 
hundreds  of  fares  that  might  be  available  in  a  single 
city-pair.   However,  by  utilizing  computer  software 
marketed  by  ITTA's  members,  travel  agencies  routinely 
take  advantage  of  the  first  and  last  ticket  dates  to 
provide  their  customers  with  the  lowest  possible  fare. 

How  the  Programs  Work  and  Related  Benefits 

Generally,  most  passengers  make  a  flight 
reservation  some  time  prior  to  actually  purchasing  the 
ticket.   Once  the  itinerary  has  been  booked,  many 
travel  agents  and  corporate  consumers  use  low  fare 
search  software  to  automatically  scan  the  CRS  and  other 
critical  databases  to  determine  whether,  among  the 
thousands  of  fares  in  the  system,  a  lower  fare  has 
become  available  for  the  booked  itinerary.   The 
databases  are  enormous,  containing  as  many  as  50 
million  fares  at  any  one  time  and  incorporating  100,000 
daily  changes  that  effect  fare  levels.   The  low  fare 
search  process  is  robust,  reviewing  numerous  elements 
of  the  fare  structure,  including  routings,  rules, 
footnotes,  legal  connecting  times,  and  flight 
availability.   The  first  and  last  ticket  dates  are  an 
integral  part  of  this  process. 

When  a  lower  fare  is  found,  the  passenger  is 
either  automatically  rebooked  at  the  lower  fare,  or  his 
name  —  commonly  referred  to  as  passenger  name  record 
or  PNR  —  is  placed  on  a  queue,  i.e. ,  an  electronic 
mailbox,  for  a  reservation  agent  to  call  the  passenger 
and  rebook  the  travel.   Some  programs  also  identify 
less  expensive  alternative  routings,  e.g. ,  rerouting 
over  a  different  hub,  and  place  the  PNR  on  a  queue  for 
the  agent  to  call  the  passenger  and  ask  if  the  new 
routing  is  acceptable.   If  a  ticket  has  already  been 
issued,  the  PNR  is  placed  on  a  queue  for  reticketing. 

Besides  assisting  consumers  to  achieve  the 
lowest  fare,  other  quality  control  programs  find  the 
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first  ticket  date  of  a  future  fare  increase  which  allow 
agents  to  forewarn  customers  of  such  an  increase.   Many 
travel  agents  use  the  low  fare  software  to  search  the 
CRS  for  PNRs  which  fall  within  the  parameters  of  the 
fare  increase  —  for  example,  with  respect  to  flights 
departing  after  the  fare  increase  date  in  a  city-pair 
to  which  the  fare  is  applicable.   These  PNRs  are  placed 
in  queues  in  the  CRS,  which  are  then  distributed  to 
individual  agents,  who  call  passengers  and  inquire 
whether  they  desire  to  have  the  tickets  issued  prior  to 
the  fare  increase.   During  the  period  between  the 
publication  of  a  fare  increase  in  the  critical 
databases  and  the  first  date  of  ticketing  of  the  higher 
fare,  travel  agents  will  often  issue  thousands  of 
tickets  at  the  pre-existing  fare,  saving  clients 
substantial  amounts  of  money. 

The  availability  of  last  ticket  dates  allows 
travel  agents  using  computer  software  to  postpone 
ticketing  customers  until  the  last  day  of  the  low  fare, 
allowing  the  customer  to  postpone  committing  funds  and 
minimizing  credit  card  finance  charges.   On  a  daily 
basis,  the  agent  will  run  the  low  fare  computer 
programs  to  scan  the  CRS  or  other  critical  databases  to 
see  what  fares  expire  that  day.   This  information  will 
be  placed  in  a  queue  for  the  travel  agent  to  call  the 
customer  to  inform  him  of  the  need  to  pay  for  the 
ticket  or  lose  the  quoted  fare.   Some  quality  control 
software  also  faxes  this  information  directly  to  the 
consumer . 

The  efficiency  of  low  fare  search  software 
has  allowed  major  travel  agencies  to  offer  "low  fare 
guarantees'-'  to  commercial  clients.   Such  guarantees 
commit  agencies  to  refund  the  difference,  or  some 
multiple  thereof,  between  the  fare  offered  and  another 
low  fare  available  in  the  market  for  the  traveler's 
specific  itinerary.   Agencies  with  such  policies 
typically  run  low  fare  searches  on  each  itinerary 
several  times  before  ticketing. 

Thus,  as  explained  above,  first  and  last 
ticket  dates  have  important  consequences  in  the  real 
world  of  travel.   The  airlines  use  of  first  and  last 
ticket  dates  allows  travel  agents  to  save  consumers 
millions  of  dollars  by  issuing  tickets  prior  to  the 
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first  ticket  date  of  a  fare  increase  and  on  or  before 
the  last  ticketing  date  of  a  sale  or  discount  fare. 
They  also  allow  airlines  to  engage  in  sophisticated 
management  of  their  fare  inventories.   Without  this 
ability,  carriers  would  not  be  able  to  offer  the  highly 
differentiated  fare  structure  that  provides  such  low 
fares  for  personal  and  leisure  travel. 

Implications  of  Eliminating  Advance  Price  Announcements 

The  terms  of  the  proposed  Consent  Decree, 
which  prohibit  the  advance  announcement  of  price 
changes,  will  adversely  affect  the  value  and  usefulness 
of  the  low  fare  software  developed  and  marketed  by  ITTA 
members.   Without  first  and  last  ticket  dates,  the 
computer  software  will  be  unable  to  make  note  of 
pending  fare  changes  —  either  up  or  down,  —  thereby 
eliminating  one  of  the  major  components  of  low  fare 
searches.   Without  such  knowledge,  the  travel  agent 
will  not  be  able  to  provide  its  customer  with  a 
guarantee  of  the  lowest  fare,  eliminating  a  major 
benefit  of  our  software.   Moreover,  the  consumer  will 
be  required  to  commit  his  funds  at  an  earlier  date  or 
risk  losing  their  opportunity  to  purchase  tickets  at 
the  quoted  fare. 

The  terms  of  the  Consent  Decree  will  not  only 
adversely  effect  the  economic  profitability  of  ITTA's 
members,  but  if  approved,  the  Consent  Decree  would  have 
a  detrimental  effect  on  ITTA's  customers  —  the  travel 
agencies  and  the  traveling  public.   Currently,  travel 
agents  quote  a  fare  for  the  requested  itinerary  and 
inform  the  customer  how  long  the  fare  will  be 
available.   This  provides  the  consumer  with  the 
opportunity  to  see  if  a  lower  fare  becomes  available, 
as  well  as,  allowing  the  traveler  to  delay  committing 
credit  until  a  later  date.   Between  the  time  the 
reservation  is  made  and  the  ticket  purchased,  the  agent 
is  always  looking  for  a  less  expensive  fare,  often 
using  the  software  marketed  by  ITTA  members.   Moreover, 
travel  agents  continue  to  search  for  lower  fares  even 
up  until  the  time  of  departure. 

The  ban  on  first  and  last  ticket  dates  means 
that  the  travel  agents  —  ITTA's  customers  —  will  not 
be  able  to  tell  consumers  how  long  the  fare  will  last 
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or  when  a  new  fare  promotion  will  begin.   Thus,  there 
will  be  no  guarantee  that  the  fare  booked  today  will  be 
the  one  available  when  the  customer  goes  to  purchase 
the  ticket.   This  is  likely  to  lead  to  situations  where 
a  family  makes  reservations  for  a  vacation  based  on  a 
quoted  fare  only  to  find  that  the  promotion  has  ended 
when  it  goes  to  purchase  the  tickets  a  few  days  later, 
leading  to  distrust  of  the  industry,  hostile  feelings 
toward  the  travel  agents,  and  possibly  reduced  travel. 

The  net  result  will  be  that  the  consumer 
loses.   He  can  either  purchase  the  ticket  immediately, 
securing  the  quoted  fare,  and  run  the  risk  of  missing  a 
later  discount.   In  addition,  by  purchasing  the  ticket 
early,  he  loses  the  availability  of  credit  or  cash. 
Conversely,  the  consumer  could  opt  to  delay  ticketing 
but  without  any  guarantee  that  the  quoted  fare  will  be 
available  when  she  goes  to  purchase  the  ticket.   Thus, 
she  runs  the  risk  of  paying  higher  fares. 

For  the  travel  agent,  this  process  likely 
will  result  in  greater  inefficiencies  and  more  costs, 
which  means  lower  productivity  and  profits.   It  is 
quite  likely  that  customers  upon  learning  of  a  lower 
fare  will  request  their  travel  agent  to  cancel  the 
original  ticket  and  reissue  a  new  one  at  the  lower 
fare,  even  if  a  small  penalty  is  charged  or  assessed. 
These  extraneous  transactions  will  cost  the  agent  both 
time  and  money,  preventing  the  agent  from  focusing  on 
its  main  objective  —  providing  consumers  with 
necessary  travel  arrangements.   Moreover,  travel 
agencies  that  rely  on  "low  fare  guarantees"  to  attract 
and  retain  customers  will  either  have  to  a)  reimburse 
customers  or  b)  discontinue  practice.   Thus,  the 
elimination  of  advance  announcements  will  raise  the 
marginal  cost  of  selling  tickets. 

Conclusion 

The  requirement  in  the  proposed  Consent 
Decree  prohibiting  the  use  of  first  and  last  ticket 
dates  is  not  in  the  public  interest.   Rather,  it  will 
hurt  the  very  consumer  the  DCJ  alleges  to  be  protecting 
by  the  lawsuit  and  will  undermine  the  economic  value  of 
the  low  fare  search  programs  marketed  by  ITTA  members. 
For  these  reasons,  ITTA  opposes  the  consent  decree  and 
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respectfully  requests  that  the  Department  of  Justice 
either  drop  the  suit  against  the  industry  or, 
alternatively,  modify  the  proposed  Consent  Decree  to 
allow  the  consumer  to  continue  to  benefit  from  the  use 
of  first  and  last  ticket  dates. 

ITTA  appreciates  the  opportunity  to  submit 
these  comments,  and  believes  it  and  its  members  should 
be  part  of  future  reviews  of  this  rule  or  similar 
studies.   If  you  have  any  questions,  please  do  not 
hesitate  to  contact  us. 

Respectfully  submitted, 

INDEPENDENT  TRAVEL 
TECHNOLOGY  ASSOCIATION 


By 


^fkt£rey(/>.    Hoffm>#     '  ' 
f    /Chairman 


United  States  District  Court  for 
District  of  Columbia,  Civ.  No. 
92-82854  (Revercomb,  J.) 
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Attorney  General 
Lee  Fisher 


29  April  1993 


The  Honorable  James  L.  Oberstar 

Chairman,  Aviation  Subcommittee 

Public  Works  and  Transportation  Committee 

U.S.  House  of  Representatives 

Rayburn  House  Office  Building,  Suite  2165 

Washington,  D.C.  20515 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

The  undersigned  Attorneys  General  are  pleased  to  have  this  opportunity  to  submit  our 
views  to  this  Subcommittee  regarding  the  issues  surrounding  the  proposed  Final  Judgment  in 
United  States  v.  Airline  Tariff  Publishing  Company.  Civil  Action  No.  92-2854  (D.D.C.  1992). 
On  behalf  of  the  citizens  of  our  respective  states  we  express  our  appreciation  for  your  interest 
in  the  continuation  of  robust  free  market  competition  within  the  airline  industry  and  for  your 
zealous  regard  for  both  consumer  rights  and  the  opportunity  for  fairness  to  all  parties  concerned. 

In  the  interest  of  brevity  we  will  not  detail  all  events  which  have  transpired  or  attempt 
to  address  all  issues  which  have  been  raised  in  connection  with  the  United  States'  lawsuit  and 
the  proposed  Final  Judgment  with  defendants  United  Airlines,  Inc.  and  USAir,  Inc.  However, 
there  does  seem  to  be  public  confusion  both  as  to  the  nature  of  the  government's  charges,  and 
as  to  the  impact  of  the  remedies  used  to  reduce  and  eliminate  the  effects  of  the  alleged  violations 
and  to  prevent  recurrences.  Accordingly,  this  letter  is  submitted  to  demonstrate  that  the 
undersigned  states  support  the  United  States  both  as  consumers  of  airline  transportation  services 
and  as  antitrust  enforcement  officials. 

The  United  States  Department  of  Justice  filed  on  December  21,  1992  its  civil  antitrust 
Complaint  charging  eight  major  domestic  airlines  and  the  Airline  Tariff  Publishing  Company 
("ATP")'  with  having  entered  into  agreements  to  fix  prices  by  increasing  fares,  eliminating 
discounted  fares,  and  setting  fare  restrictions.  The  litigation  initiated  against  the  airlines  was 
not  undertaken  lightly  by  the  United  States  or  without  due  consideration  for  the  public  interest. 
As  occurs  in  cases  of  this  magnitude,  the  government  conducted  an  extensive  investigation 
encompassing  the  review  of  reams  of  documents  and  other  evidence  before  filing  the  lawsuit. 
A  proposed  Final  Judgment  with  defendants  USAir,  Inc.  and  United  Airlines,  Inc.,  together  with 


'ATP,  which  collects  and  disseminates  air  passenger  transportation  fare  data,  is  jointly 
owned  by  the  airlines. 


State  Office  Tower  /  30  East  Broad  Street  /  ColumDus.  Ohio  43266-0410 

An  Equal  Opportunity  Employer 
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the  Competitive  Impact  Statement,  ("CIS")  was  submitted  by  the  United  States  at  the  same  time 
its  Complaint  was  filed  pursuant  to  Section  2(b)  of  the  Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  §16(b)-(h)  ("APPA").  The  proposed  Final  Judgment,  with  some  exceptions,  would 
prohibit  the  airlines  from  disseminating  information  concerning  first  and  last  ticket  dates.  All 
interested  persons  were  afforded  the  opportunity  to  comment  with  the  Court  on  the  proposed 
Final  Judgment,  and  numerous  persons  and  groups  have  submitted  comments.  The  filed 
comments  in  opposition  to  the  proposed  Judgment,  as  well  as  the  comments  and  testimony 
submitted  to  this  Subcommittee,  generally  contend  either  that  the  government's  suit  lacks  merit 
or  that  the  proposed  Final  Judgment  would  keep  valuable  information  from  the  traveling  public. 

The  first  contention,  that  the  government's  case  lacks  merit,  invades  the  province  of  the 
Court  and  is  at  best  premature.  The  government's  case  has  not  yet  been  put  before  the  trier  of 
fact,  and  non-settling  airline  defendants  will  have  ample  opportunity  to  contest  the  government's 
charges  during  the  course  of  that  lawsuit. 

Both  in  the  press  and  in  comments  filed  pursuant  to  the  APPA,  spokespersons  for  various 
airlines  and  others  have  argued  that  the  United  States'  case  is  "novel,"  or  that  the  exchange  of 
fare  information  does  not  violate  the  antitrust  laws.  These  comments  seem  to  misapprehend  the 
allegations  of  the  government's  case.  The  United  States  does  not  allege  that  the  airlines  have 
violated  the  antitrust  laws  simply  by  parallel  pricing  or  by  an  exchange  of  current  fare 
information.  The  first  count  of  the  government's  Complaint  alleges  a  series  of  agreements  to 
fix  prices.  While  the  alleged  price-fixing  conspiracy  is  complex2,  it  is  hardly  "novel."  The 
government's  Complaint  details  a  series  of  agreements  to  fix  prices  among  competitors  -  a  per 
se  violation  of  the  antitrust  laws.  Indeed,  the  government's  case,  reduced  to  its  essentials,  is 
quite  simple  and  readily  understood  as  encompassing  illegal  behavior.  The  only  thing  "novel" 
about  this  case  is  the  method  by  which  the  airlines  are  alleged  to  have  reached  agreement. 
Rather  than  the  traditional  smoke-filled  room  or  telephone  call,  here  the  airlines  are  alleged  to 
have  reached  their  price-fixing  agreements  via  electronic  data  transmissions.  The  evolution  of 
communications  from  the  spoken  word  to  high  speed  data  transmission  has  facilitated  the  ability 
to  reach  agreement.  The  sophistication  of  the  means  through  which  laws  can  be  violated  has 
kept  pace  with  technology.  The  only  significant  difference  between  the  smoke-filled  room  and 
the  computer  is  that  the  former  is  easier  to  detect.  The  anti-competitive  impact  on  consumers 
is  the  same  no  matter  how  a  price-fixing  conspiracy  is  effectuated. 


2Both  in  its  CIS  and  its  Response  to  Public  Comments  filed  pursuant  to  the  APPA,  the 
United  States  sets  out  in  much  greater  detail  how  the  alleged  price-fixing  agreements  were 
reached.  The  Attorneys  General  would  recommend  these  documents  for  the  Subcommittee's 
consideration. 
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Some,  including  the  defendants  in  the  government's  case,  have  argued  that  the  airlines' 
activities  simply  reflect  "inter-dependency"  in  setting  fares  or,  at  worst,  represent  an  example 
of  "parallel"  pricing.  Aside  from  the  obvious  fact  that  it  will  be  for  the  trier  of  fact  to  determine 
whether  lawful  or  unlawful  agreements  were  reached,  it  should  be  noted  that  there  are  significant 
differences  between  interdependent  market  activities  and  those  activities  which  constitute 
collusive  price  fixing.  If  the  factual  allegations  contained  in  the  government's  Complaint  are 
borne  out,  then  price-fixing  will  have  been  shown  to  have  occurred  in  the  airline  industry. 

The  government  alleges  that  two  types  of  price-fixing  agreements  were  reached  by 
communications  through  the  ATP  system,  each  involving  much  more  than  one  airline  simply 
following  the  pricing  moves  of  another.  The  Complaint  alleges  that  the  ATP  system  was  utilized 
to  negotiate  and  agree  on  the  level,  duration  and  conditions  of  future  fares  and  the  elimination 
of  currently  available  discounts.  These  negotiations  are  alleged  to  have  been  carried  out  through 
bargaining  carried  out  over  the  ATP  system.  The  language  of  these  negotiations  was  the 
beginning  and  ending  dates  for  fares,  the  fare  codes  and  footnotes  as  well  as  other  electronic 
indicators.  Not  infrequently,  all  of  these  negotiations  were  carried  out  prior  to  consumers  ever 
being  able  to  purchase  a  ticket  at  the  proposed  rate. 

The  United  States'  allegations  do  not,  as  some  have  suggested,  simply  set  out  price 
signalling  activities  analogous  to  those  of  a  department  store  or  a  retail  gas  station  responding 
to  the  advertised  or  posted  prices  of  its  competitors.  In  those  cases,  competitors  may  simply  be 
reacting  to  each  other's  current  prices.  The  resulting  price  shifts  in  those  cases  allow 
knowledgeable  consumers  to  benefit  from  any  differentials  of  price  that  exist  when  market  forces 
interact  to  set  current  prices.  When  as  alleged  here,  however,  the  bulk  of  the  price  changes 
occurs  either  outside  of  the  consumers'  knowledge  or  outside  of  their  ability  to  benefit  from  the 
pricing  differentials  because  they  relate  to  future  prices,  then  the  supposed  benefits  to  the 
consumer  from  this  price  negotiating  system  are  less  than  immediately  apparent.  It  is  the 
airlines  who  benefit  from  being  able  to  negotiate  prices  outside  of  the  discipline  of  the 
marketplace,  not  the  consumers  of  airline  transportation  services.  The  consumer  merely  gets 
the  homogenized,  blended  rate  by  which  the  airlines  seek  to  be  advantaged. 

The  United  States'  claims  against  the  airlines  relate  to  the  alleged  series  of  negotiations 
taking  place  among  competitors  to  establish  future  prices.  The  claim  that  the  United  States  seeks 
to  prohibit  conduct  that  other  unregulated  industries  are  permitted  to  engage  in  is  therefore 
disingenuous.  No  industry  is  permitted  with  impunity  to  engage  in  a  continuous  series  of 
negotiations  to  arrive  at  agreed  upon  future  higher  price  levels  or  to  eliminate  discount  pricing. 
Nothing  in  the  United  States'  lawsuit  seeks  to  prohibit  airlines  from  matching  or  beating  a 
competitor's  price,  nor  does  it  allege  that  such  conduct  is  illegal. 
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Others  have  criticized  the  United  States'  lawsuit  because  of  the  financial  condition  of  the 
airline  industry  -  suggesting  either  that  financial  losses  somehow  prove  that  the  airlines  could 
not  have  fixed  prices,  or  that  even  if  they  did,  the  industry  should  somehow  be  accorded  special 
protection.  But,  as  the  United  States  Response  to  Public  Comments  points  out  (p.  12),  1988  was 
a  year  of  record  profits  for  the  airlines,  and,  in  any  event,  the  antitrust  laws  entitle  consumers 
to  the  benefits  of  competition  whatever  the  condition  of  the  economy  or  a  particular  industry. 

The  second  category  of  criticism  concerns  the  proposed  Final  Judgment.  A  disturbing 
aspect  of  these  comments,  both  before  the  Court  and  this  Subcommittee,  is  what  we  perceive 
to  be  misperceptions,  albeit  well-intentioned,  as  to  the  remedies  proposed  by  the  United  States. 
Particularly,  it  seems  that  some  consumers  fear  the  loss  of  access  to  information  regarding 
ticketing  start  and  end  dates  and  related  facilitating  information.  These  concerns  are  mislaid. 
Price  fixing  is  far  more  harmful  to  consumers  than  would  be  any  small  diminution  in  the  amount 
of  information  available,  particularly  where  such  information  may  be  inaccurate  or  misleading. 

An  understanding  of  the  Airline  Tariff  Publishing  Co.  ("ATP")  and  Computer 
Reservation  System  ("CRS")  is  useful  to  this  discussion.  ATP  is  a  computerized  fare 
dissemination  service  of  the  Airline  Tariff  Publishing  Company.  ATP  is  the  central  source  for 
the  collection,  organization  and  dissemination  of  fare  information  for  virtually  every  domestic 
airline.  These  airlines  constantly  alter  fares  in  response  to  changes  in  costs,  both  industry-wide 
and  airline-specific,  and  to  changes  in  consumer  demand,  both  for  travel  generally  and  travel 
between  particular  city  pairs.  ATP  also  provides  the  information  to  computer  reservation 
systems  (CRS)  and  to  other  subscribers.  The  information  available  to  the  airlines  via  ATP 
includes  the  following:  fare  codes,  e.g.  first  class  or  coach,  fare  amounts,  rules  and  routings. 
An  airline  may  attach  a  condition  to  a  fare  via  informational  footnotes  in  the  ATP  database. 
These  "footnotes"  are  used  by  the  airlines  to  identify,  among  other  things,  relevant  ticketing  and 
travel  dates.  The  airlines  then  use  common  footnote  designators  on  different  fares  to  show  links 
or  connections  between  fares  or  markets. 

A  first  ticket  date  indicates  the  future  date  at  which  a  fare  may  be  offered  and  the  last 
ticket  date  indicates  a  future  date  at  which  a  fare  may  be  discontinued.  It  should  be  noted  here 
that  by  disseminating  these  dates,  no  airline  is  obligated  to  abide  by  this  scheduling  or  pricing. 
Indeed  these  fare  prices  and  dates  are  often  changed  or  withdrawn  numerous  times  before  the 
actual  fare  is  established. 

At  least  once  each  weekday,  each  airline  submits  its  fare  changes  to  the  ATP.  Changes 
include  existing  fares,  both  those  available  and  unavailable  for  sale,  as  well  as  the  addition  of 
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new  fares  both  available  and  unavailable.  Many  of  the  airlines'  changes  to  existing  fares  involve 
changes  in  footnotes  that  add,  change  or  remove  the  first  or  last  ticket  dates. 

ATP  then  disseminates  this  information  once  each  weekday  to  the  airlines,  other 
subscribers  and  the  CRS.  CRS  then  loads  the  information  into  its  databases,  which  travel  agents 
use  to  make  reservations  and  to  price  tickets  that  are  available  for  sale.  Travel  agents  using  the 
CRS  can  obtain  fare  information  for  only  one  market  at  a  time,  usually  for  a  specific  flight  on 
a  specific  day,  and  they  do  not  have  access  to  any  airline's  footnote  designators.  Travel  agents 
cannot  easily  determine  relationships  between  fares  (including  proposed  fare  increases  and 
proposed  elimination  of  discounted  fares)  in  one  or  more  city  pairs  and  fares  in  other  city  pairs. 

One  of  the  concerns  expressed  by  consumers  with  reference  to  the  proposed  prohibitions 
on  first  and  last  ticket  dates  is  that  such  information  is  valuable  to  consumers  in  making  travel 
plans.  While  the  dissemination  of  accurate  information  about  future  fare  increases  might  benefit 
some  consumers,  the  fact  is  that  the  first  and  last  ticketing  dates  impacted  by  the  Final  Judgment 
do  not  generally  protect  consumers  from  unanticipated  fare  changes.  These  reasons,  which  are 
set  out  in  detail  in  the  United  States'  Response  to  Public  Comments  (at  pp.  21-30),  include 
perhaps  most  importantly  the  inherent  unreliability  of  first  and  last  ticket  date  information  when 
that  information  is  available  to  consumers.  According  to  the  evidence  available  to  the 
Department  of  Justice,  ticket  dates  are  inaccurate  anywhere  from  25  to  90  percent  of  the  time, 
and  according  even  to  the  airlines'  own  study,  are  on  average  inaccurate  50  percent  of  the  time. 

If  a  consumer  had  information  as  to  the  last  ticket  date  of  a  fare  discount  and  decided  to 
delay  the  purchase  of  a  ticket  until  such  future  date,  the  consumer  is  by  no  means  guaranteed 
that  the  anticipated  discount  will  in  fact  be  available  on  that  date  as  the  end  dates  may  change 
between  then  and  the  time  the  consumer  actually  purchases  the  ticket.  Nor  does  the  consumer 
have  any  assurance  of  obtaining  a  seat  at  that  fare,  even  if  that  fare  is  still  in  effect.  To  be 
assured  of  obtaining  the  fare,  a  consumer  must  make  a  purchase  at  the  time  he  or  she  learns  a 
seat  is  available  at  a  particular  fare.  And  after  making  the  reservations,  the  consumer  must 
purchase  a  ticket  for  most  discounts  within  24  hours,  losing  the  advantage  of  flexibility  with 
respect  to  his/her  travel  plans.  The  overall  result  is  that  the  ticket  dates  do  not  give  such 
consumers  much  certainty  on  when  to  purchase  a  ticket.  Those  few  consumers  who  might 
through  good  fortune  or  otherwise  happen  to  purchase  a  less  expensive  ticket  due  to  advance 
warning  of  a  fare  increase  and  do  not  incur  substantial  costs  from  loss  of  flexibility  in  making 
travel  plans  would  be  far  outnumbered  by  those  consumers  who  pay  overall  higher  fares  as  a 
result  of  price  fixing  agreements  among  the  defendant  airlines  carried  out  with  the  aid  of  this 
same  computer  technology. 
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Finally,  there  is  one  recurring  theme  that  requires  some  brief  comment.  Many  posit  that 
the  airlines  have  posted  record  losses  over  the  last  several  years  and  that  this  fact  somehow 
demonstrates  at  least  two  things.  First,  the  airlines  could  not  be  fixing  prices  if  they  are  still 
showing  these  losses.  Second,  these  losses  show  that  there  is  too  much  price  competition  in  this 
industry.  Neither  of  these  propositions  is  necessarily  true.  The  motive  to  fix  prices  exists  at 
least  as  strongly  in  a  declining  market  as  it  does  in  a  booming  market.  The  financial  problems 
of  the  airlines  are  more  pervasive  and  fundamental  than  any  assessment  of  whether  there  is 
anecdotally  too  much  or  too  little  price  competition  currently  extant  in  the  industry.  The 
financial  condition  of  this  industry  is  a  matter  of  grave  concern  that  should  be  separately  and 
exhaustively  explored.  However,  this  litigation,  given  its  very  specific  conduct-based 
allegations,  does  not  provide  a  good  vehicie  for  that  examination. 

In  conclusion,  we  thank  you  for  allowing  the  States  this  opportunity  to  comment  on  what 
we  view  as  diligent  antitrust  enforcement  by  the  United  States  based  upon  a  thorough  and 
exhaustive  investigation.  While  these  are  difficult  times  economically  for  both  the  industry  and 
the  consumer,  it  is  important  that  government  has  not  lost  sight  of  the  need  to  protect  the 
marketplace  from  anticompetitive  agreements  among  competitors.  The  United  States'  Final 
Judgment  is  intended  to  preserve  and  secure  the  benefits  of  free  market  competition  among  the 
airlines  at  a  crucial  time  in  that  industry's  evolution. 

Respectfully  Submitted, 


Fisher 
Attorney  Generll  of  Ohio 

On  Behalf  of: 


JIMMY  EVANS 

Attorney  General  of  Alabama 


CHARLES  E.  COLE 
Attorney  General  of  Alaska 
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WINSTON  BRYANT 
Attorney  General  of  Arkansas 


GRANT  WOODS 
Attorney  General  of  Arizona 


ROBERT  A.  BUTTER  WORTH 
Attorney  General  of  Florida 


LARRY  ECHOHAWK 
Attorney  General  of  Idaho 


ROBERT  T.  STEPHAN 
Attorney  General  of  Kansas 


MICHAEL  E.  CARPENTER 
Attorney  General  of  Maine 


SCOTT  HARSHBARGER 

Attorney  General  of  Massachusetts 


FRANK  J.  KELLEY 
Attorney  General  of  Michigan 


FRANKIE  SUE  DEL  PAPA 
Attorney  General  of  Nevada 


CHRISTINE  O.  GREGOIRE 
Attorney  General  of  Washington 
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The  Honorable  James  L.  Oberstar 
Chairman,  Subcommittee  on  Aviation 
Committee  on  Public  Works  and  Transportation 
U.S.  House  of  Representatives 
Washington,  0-C    20515 

Dear  Chairman  Oberstar t 

On  behalf  of  the  Travel  and  Tourism  Government 
Affairs  Council,  we  very  much  appreciate  this 
opportunity  to  comment,  for  the  official  hearing 
record,  pursuant  to  the  Subcommittee's  April  20 
hearings . 

While  we  take  no  position  on  the  antitrust 
allegations  of  the  Department  of  Justice  in  its 
recent  proceeding  against  the  airlines,  we  are 
concerned  that  the  resultant  consent  decree  will 
unnecessarily  confuse  and  misinform  the  traveling 
public.  The  consent  decree,  if  approved,  may  also 
increase  fares  and  dampen  demand .  These  would  be 
extremely  negative  consequences ,  not  only  because 
aviation  is  already  so  troubled,  but  because, 
unfettered,  the  travel  industry  has  the  potential 
for  playing  a  significant  role  in  economic  recovery 
and  growth. 

we  applaud  you  and  your  subcommittee  colleagues  for 
examining  the  consent  decree  and  its  implications 
for  air  travel  consumers .  With  respect  to  these 
particulars,  we  endorse  the  statements  of  our 
members  who  have  already  testified  including:  the 
Air  Transport  Association,  American  Automobile 
Association,  American  Society  of  Travel  Agents, 
Association  of  Retail  Travel  Agents  and  the 
National  Business  Travel  Association. 
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